SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
x
In the Matter of
DEVELOP DON'T DESTROY (BROOKLYN),
INC., et al.,

:

Index No. 104597/07
IAS Part 11
Justice Madden

Petitioners-Plaintiffs,
For a Judgment Pursuant to Article 78 of the CPLR :
and Declaratory Judgment
-

against -

URBAN DEVELOPMENT CORPORATION
d/b/a EMPIRE STATE DEVELOPMENT
CORPORATION, et al.,
Respondents-Defendants. :
..

x

MEMORANDUM OF LAW OF RESPONDENT-DEFENDANT FOREST CITY
RATNER COMPANIES, LLC IN OPPOSITION TO THE PETITION-COMPLAINT
AND THE MOTION FOR A PRELIMINARY INJUNCTION AND IN SUPPORT
OF ITS CROSS-MOTION FOR SUMMARY JUDGMENT

KRAMER LEVIN NAFTALIS
& FRANKEL LLP
1177 Avenue of the Americas
New York, NY 10036
(212) 715-9100

KT

3 2587664.6

FRIED, FRANK, HARRIS, SHRIVER
& JACOBSON LLP
One New York Plaza
New York, NY 10004
(212) 859-8000

TABLE OF CONTENTS
Page
Preliminary Statement

1

A.

The Project

3

B.

The Community Benefits Agreement

4

C.

The Statutory Processes

6

D.

Litigations

Argument
I.

II.

III.

IV.

V.

VI.

VII.

VIII.

IX.

XI.

2

:

Statement of the Case

:

9
10

:

PACB'S DETERMINATION TO APPROVE FUNDING FOR THE
PROJECT IS NOT SUBJECT TO SEQRA

10

ESDC FULLY COMPLIED WITH ITS PROCEDURAL OBLIGATIONS
UNDER THE UDC ACT

13

ESDC PROPERLY DESIGNATED THE PROJECT AS A CIVIC
:
PROJECT UNDER THE UDC ACT

:

15

ESDC'S BLIGHT DETERMINATION PURSUANT TO THE UDC
ACT CLEARLY WAS RATIONAL, LAWFUL AND PROPER

19

ESDC WAS NOT REQUIRED TO STUDY THE THREAT OF A
TERRORIST ATTACK AS PART OF ITS SEQRA REVIEW

24

ESDC WAS NOT REQUIRED TO PREPARE A SUPPLEMENTAL
ENVIRONMENTAL IMPACT STATEMENT

26

ESDC FULLY AND ADEQUATELY COMPLIED WITH SEQRA'S
SUBSTANTIVE OBLIGATIONS

29

THE FEIS ADEQUATELY CONSIDERS THE REASONABLE
ALTERNATIVES TO THE PROJECT

48

ESDC ADEQUATELY RESPONDED TO PUBLIC COMMENTS

50

ESDC FULLY AND ADEQUATELY COMPLIED WITH SEQRA'S
PROCEDURAL OBLIGATIONS

51

THE MTA COMPLIED IN FULL WITH ITS OBLIGATIONS
UNDER SEQRA

51
52

Conclusion

i
KLI 587654.6

TABLE OF AUTHORITES
State Cases
Aetna Insurance Co. v. Capasso, 75 N.Y.2d 860 (1990)

2 n.2

Akpan v. Koch, 75 N.Y.2d 561, amend. denied, 76 N.Y.2d 846 (1990)

3, 30

Akpan v. Koch, 152 A.D.2d 113 (1st Dep't 1989), affd, 75 N.Y.2d 561 (1990)

31

Aldrich v. Pattison, 107 A.D.2d 258 (2d Dep't 1985)

30

Bronx Environmental Health and Justice, Inc. v. New York City Department of
Environmental Protection, 8 Misc.3d 1002 (Sup. Ct. Queens Cty. 2005)

40

Business and Community Coalition to Save Brownsville v. N.Y.C. Department of
Environmental Protection, 173 A.D.2d 586 (2d Dep't 1991)

14

Cannata v. City of New York, 24 Misc.2d 694 (Sup. Ct. Kings Cty. 1960), affd, 14
A.D.2d 813 (2d Dep't 1961), affd, 11 N.Y.2d 210 (1962)

23

Cerro v. Town of Kingsbury, 250 A.D.2d 978 (3d Dep't 1998), app. denied, 92 N.Y.2d
812 (1998)

12

CitiNeighbors Coalition of Historic Carnegie Hill v. N.Y.C. Landmarks Preservation
Commission, 306 A.D.2d 113 (1st Dep't 2003), app. dsmssd., 2 N.Y.3d 727
(2004)

12

Citizens for an Orderly Energy Policy, Inc. v. Cuomo, 78 N.Y.2d 398 (1991)

12

City of Rome v. New York State Health Department,
65 A.D.2d 220 (4th Dep't 1978), app. denied, 46 N.Y.2d 713 (1979)

30

Coalition Against Lincoln West, Inc. v. Weinshall,
21 A.D.3d 215, 222 (1st Dep't 2005)

30

County of Erie v. Kerr, 49 A.D.2d 174 (4th Dep't 1975)

17, 18

C/S 12th Avenue LLC v. City of New York, 32 A.D.3d I (1st Dep't 2006)

30

DePina v. Educational Testing Services, 31 A.D.2d 744 (2d Dep't 1969)

2 n.2

Doe v. Axelrod, 73 N.Y.2d 748 (1988)

2 n.2

Develop Don't Destroy Brooklyn v. Empire State Development Corp.,
31 A.D.3d 144 (1st Dep't 2006), lv. to app. denied, 8 N.Y.3d 802 (2007)

n
K13

2587664.6

21

Dubbs v. Board ofAssessment Review of the County of Nassau,
81 Misc.2d 591 (Sup. Ct. Nassau Cty. 1975)

17, 18

Eadie v. Town Board of Town of North Greenbush, 7 N.Y.3d 306 (2006)

29

Environmental Defense Fund, Inc. v. Flacke, 96 A.D.2d 862 (2d Dep't 1983)

30

Golden v. Steam Heat, Inc., 216 A.D.2d 440 (2d Dep't 1995)
Greenwich Associates v. Metropolitan Transportation Authority,
152 A.D.2d 216 (1st Dep't 1989)
Halperin v. City of New Rochelle, 24 A.D.3d 768 (2d Dep't 2005),
1v. to app. dsmssd., 6 N.Y.3d 890 (2006)

2 n.2

14

30, 31 n 19

Incorporated Village of Atlantic Beach v. Gavalas, 81 N.Y.2d 322 (1993)

12

Industrial Liaison Committee v. Williams, 72 N.Y.2d 137 (1988)

24

Jackson v. N. Y.S. Urban Development Corporation,
67 N.Y.2d 400 (1986)
Kaskel v.

Impellitteri, 306 N.Y. 73 (1953)

Landmark West v. Burden, 3 Misc.3d 1102 (Sup. Ct. N.Y. Cty. 2004)

22, 29, 30
23
34 n 20

Murphy v. Erie County, 28 N.Y.2d 80 (1971)

17

Neville v. Koch, 79 N.Y.2d 416 (1992)

24

Parker v. Blauvelt Volunteer Fire Co., 93 N.Y.2d 343 (1999)

21 n 15

Real Estate Board of New York Inc. v. City of New York,
157 A.D.2d 361 (1st Dep't 1990)

24

Ryan v. New York Telephone Co., 62 N.Y.2d 494 (1984)

21 n 15

Save the Audobon Coalition v. City of New York,
180 A.D.2d 348 (1st Dep't 1992)

14

Schiff v. Board of Estimate, 122 A.D.2d 57 (2d Dep't 1986),
app. denied, 69 N.Y.2d 604 (2d Dep't 1986)

30

Settco, LLC v. N. Y. S. Urban Development Corp., 305 A.D.2d 1026,
app. denied, 100 N.Y.2d 508 (2003)

12

KL3 2587664.6

Spadanuta v. Incorporated Village of Rockville Centre,
16 A.D.2d 966 (2d Dep't 1962), affd, 12 N.Y.2d 895 (1963)
Town of Henrietta v. Department of Environmental Conservation,
76 A.D.2d 215 (4th Dep't 1980)

23

:

Tri-Valley Cares v. Department of Energy, 203 Fed.Appx. 105 (9th Cir. 2006)

:....30
:...25

Valhalla Union Free School District v. Board of Legislators of the County of
Westchester, 183 A.D.2d 771 (2d Dep't 1992)

40

WEOK Broadcasting Corp. v. Planning Board of Town of Lloyd,
79 N.Y.2d 373 (1992)

36

West 41st Street Realty LLC v. N. Y. S. Urban Development Corporation,
298 A.D.2d 1 (1st Dep't 2002), app. dsmssd., 98 N.Y.2d 727 (2002),
cert. denied, 537 U.S. 1191, 123 S.Ct. 1271 (2003)

22

Federal Cases
Berman v. Parker, 348 U.S. 26, 75 S.Ct. 98 (1954)

23

Kelo v. City of New London, 545 U.S. 469, 125 S.Ct. 2655 (2005)

18

Rosenthal & Rosenthal, Inc. v. N.Y. S. Urban Development Corp., 605 F.Supp. 612
(S.D.N.Y. 1985), affd, 771 F.2d 44 (2d Cir. 1985)

23 n.17

Rosenthal & Rosenthal, Inc. v. N.Y.S. Urban Development Corp., 771 F.2d 44
(2d Cir. 1985), cert. denied, 475 U.S. 1018, 106 S.Ct. 1204 (1986)

23

San Luis Obispo Mothers for Peace v. Nuclear Regulatory Commission, 449 F.3d 1016
(9th Cit. 2006), cert. denied, 1127 S.Ct. 1124 (2007)

25

State of Washington v. Bodman,
No. CV-03-5108, 2005 WL 1130294 (E.D. Wash. May 13, 2005)

25

Statutes
3

ECL § 8-0101
ECL § 8-0105, subd. 1

12

ECL § 8-0105, subd. 6

12
31 n 19

ECL § 8-0109(3)

iv
KL3 2587664,6

10& 10n.8-9

EDPL§207
1982 N.Y. Session Laws, ch.459, § 1

17

1993 N.Y. Session Laws, ch. 258, § 1

16

2005 N.Y. Session Laws, ch. 23, § 1

16

Public Authorities Law § 50

10

Public Authorities Law § 50 subd. 1

11

Public Authorities Law § 50 subd. 2

11

Public Authorities Law § 51 subd. 1

11

Public Authorities Law § 51 subd. 3

11
3

Unconsol. Laws § 6251
Unconsol. Laws § 6253(6)(d)

15

Unconsol. Laws § 6259(1)

15
7

Unconsol. Laws § 6266(3)(b)
Rules and Regulations

6, 24, 25

6 NYCRR § 617
6 NYCRR § 617.2(s)

52

6 NYCRR § 617.3(a)

21

6 NYCRR § 617.3(i)

31 n 19
-

6 NYCRR § 617.4(c)

..... 31 n 19

6 NYCRR § 617.5(c)(33)

21

6 NYCRR § 617.5(c)(37)

12, 21

6 NYCRR § 617.8(a)

6 n.5

6 NYCRR § 617.8(e)

6

v
KL3 2587664.6

6 NYCRR § 617.8(f)

6

6 NYCRR § 617.9(2)

6
:

6 NYCRR § 617.9(3)
:

6 NYCRR § 617.9(a)(4)(iii)

7, 13
27

6 NYCRR § 619.9(a)(7)
6 NYCRR § 617.9(b)(5)(v) ..:

6

.................................................................................................. 48
:

6 NYCRR § 617.9(b)(6)

24, 25

6 NYCRR § 617.9 (4)(i)7
6 NYCRR § 617.11(c)

52

6 NYCRR § 617.11(d)

52

Miscellaneous
Restoring Credit and Confidence, A Reform Program for New York State and its Public
Authorities, A Report to the Governor by the New York State Moreland Act
Commission on the Urban Development Corporation and Other State
Financing Agencies,

:....34 n.20, 35, 37, 47

CEQR Technical Manual

vi
KL3 2587664.6

11, 12

- SUPREME COURT OF THE STATE OF NEW YORK
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In the Matter of
DEVELOP DON'T DESTROY (BROOKLYN), : Index No. 104597/07
: IAS Part 11
INC., et al.,
Justice Madden
Petitioners-Plaintiffs,
For a Judgment Pursuant to Article 78 of the CPLR
and Declaratory Judgment
- against URBAN DEVELOPMENT CORPORATION
d/b/a EMPIRE STATE DEVELOPMENT
CORPORATION, et al.,
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x

MEMORANDUM OF LAW OF RESPONDENT-DEFENDANT FOREST CITY
RATNER COMPANIES, LLC IN OPPOSITION TO THE PETITION-COMPLAINT
AND THE MOTION FOR A PRELIMINARY INJUNCTION AND IN SUPPORT
OF ITS CROSS-MOTION FOR SUMMARY JUDGMENT
Preliminary Statement
Respondent-defendant

Forest

City

Ratner

Companies,

LLC ("FCRC")

respectfully submits this memorandum of law (a) in opposition to the petition-complaint insofar
as it seeks Article 78 relief annulling various government agency determinations, (b) in support
of its cross-motion for summary judgment on the petition-complaint ' s third cause of action,
which seeks declaratory relief instead of Article 78 relief, and (c) in opposition to the motion by
petitioners-plaintiffs ("petitioners") for a preliminary injunction to prevent FCRC from
proceeding with physical alteration to the site of the Atlantic Yards Arena and Redevelopment
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Project (the "Project").

On April 20, 2007, the Court denied a motion by petitioners for a

temporary restraining order.
FCRC's response to the petition-complaint (the "petition") does not explicitly
address every issue raised there. Instead, FCRC joins in and adopts as its own the showings and
arguments made by the respondent-defendant agencies whose determinations are here at issue —
i.e., the New York State Urban Development Corporation, d/b/a Empire State Development
Corporation ("ESDC"), the Metropolitan Transportation Authority (the "MTA") and the Public
Authorities Control Board (the "PACB"). It is these agencies that are responsible for preparing
and submitting the records on which their determinations are based, and that have primary
responsibility for defending those determinations. ' In addition to this memorandum, FCRC also
submits its verified answer and the affidavits of James P. Stuckey and Jeffrey D. Venter. FCRC
also asks that the Court consider FCRC's papers in opposition to petitioners' motion for a
temporary restraining order (the affirmation of Jeffrey L. Braun and an affidavit of James P.
Stuckey) in opposition to petitioners' motion for a preliminary injunction. 2
Statement of the Case
By this litigation, petitioners attack the approvals relating to the Project by three
New York State governmental agencies — ESDC, the MTA and the PACB — on the basis of
In fact, the petition-complaint does not articulate a cause of action against FCRC or
request relief from FCRC.
1

It is axiomatic that, to obtain a preliminary injunction, the movant must demonstrate (1) a
likelihood of ultimate success on the merits, (2) irreparable harm in the absence of relief, and (3)
a balance of the equities in its favor. See, e.g., Aetna Insurance Co. v. Capassq, 75 N.Y.2d 860,
862 (1990); Doe v. Axelrod, 73 N.Y.2d 748, 750 (1988). In addition, a court should consider the
public interest. See, e.g., Golden v. Steam Heat, Inc., 216 A.D.2d 440, 441-42 (2d Dep't 1995);
DePina v. Educational Testing Services, 31 A.D.2d 744, 745 (2d Dep't 1969). For the reasons
set forth in FCRC's prior papers and those recognized by this Court in its April 20, 2007
decision, petitioners have not made such a showing, and their motion for a preliminary injunction
should be denied.
2

2
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alleged failures to comply with the State Environmental Quality Review Act ("SEQRA")
(Environmental Conservation Law § 8-0101, et seq.) and, in the case of the ESDC, the Urban
Development Corporation Act (Unconsol. Laws § 6251, et seq.) (the "UDC Act").

As

demonstrated below and in the agencies' papers, all three agencies clearly and unequivocally
complied with their legal obligations, and petitioners' assertions are completely without merit.
At bottom, petitioners are unhappy with the result of an extensive public process which
exhaustively explored the pros and cons of the Project, and in which petitioners fully and
actively participated.

Because petitioners disagree with the result of that public process,

petitioners now ask this Court to substitute its judgment for the judgment of the responsible
public officials who made the determinations now at issue. It is axiomatic, however, that a court
may not do that. See, e.g., Akpan v. Koch, 75 N.Y.2d 561, 570, amend. denied, 76 N.Y.2d 846
(1990).
A.

The Project
The Project is an ambitious public-private undertaking that is intended to

transform an area near central Brooklyn by redeveloping a largely derelict 22-acre swath of
underutilized land. It will, among other things, eliminate blight, bring to Brooklyn an arena that
will end the 50-year absence from the Borough of a major league sports franchise, build
important new mass transit facilities, create over eight acres of publicly accessible open space,
and create more than 6,400 units of much needed new housing, including 2,250 units of
affordable housing. The Project was designed by Frank Gehry, one of the preeminent American
architects of our time. It enjoys broad support among the general public and elected officials,
including Governor Spitzer, Mayor Bloomberg, City Comptroller Thompson, Senator Schumer,
Borough President Markowitz and numerous members of the State Legislature and the City
Council.
3
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The Project will serve as a powerful engine of economic growth in other respects
as well. It will create thousands of construction jobs and, eventually, thousands more permanent
jobs, with the number depending on the ultimate mix of commercial versus residential uses in the
Project. The Project will generate billions of dollars in new tax revenues for the City and the
State over the next 30 years.
The Project will be built in two phases, with Phase I to include the reconstruction
of the MTA's Vanderbilt Yards, transit improvements, infrastructure upgrades, environmental
remediation, and construction of the arena and the buildings immediately surrounding it. It is
anticipated that Phase I will be completed in 2010. Phase II will involve construction of the
remaining eleven residential and commercial buildings and the open space.

This phase is

expected to be completed in 2016.
B.

The Community Benefits Agreement
Two affiliates of FCRC, Atlantic Yards Development, LLC and Brooklyn Arena,

LLC, are the sponsors of the Project. One important aspect of the Project is its sponsors' entry
into an extensive Community Benefits Agreement with a broad coalition of Brooklyn community
groups and community action organizations (see Stuckey Aff. Ex. G). 3

This Agreement is

historic, because it is the first such agreement ever entered into by the developer of a major New
York City project, and may set a standard for future projects in the City.
By the Community Benefits Agreement, the Project's sponsors have bound
themselves to carefully articulated and detailed commitments to the local communities, which
are intended to address in a very serious manner the problems of unemployment and

The leaders of these Brooklyn community organizations include Rev. Walter J. Morris,
Bertha Lewis, Rudy Richardson, Freddie Hamilton, James Caldwell, Rev. Dr. Herbert Daughtry,
Delia Hunley-Adossa and Charlene Nimmons (Stuckey Aff, ¶ 5 n. 2).

3
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underemployment, lack of affordable housing and other serious issues that have plagued
communities within Brooklyn. As one example, the Project's sponsors are committed under the
Agreement to assuring that a percentage of the construction contracts for the Project will be
awarded to minority- or women-owned businesses. It also obligates the sponsors to establish, in
consultation with the other parties to the Agreement, programs to hire residents of the
surrounding communities who are members of minorities, women or people of low or moderateincome, and to train them for permanent employment

('1 IV(A)).4

The Community Benefits Agreement also requires that priority for employment
opportunities be given to residents of public housing and low-income residents of the
neighboring communities

(IT

IV(A)(3)).

In addition, the Agreement obligates the Project's

sponsors to make new residential rental units at the Project "affordable to low- and moderateincome families" in accordance with a program established by ACORN, a well-known
community and housing activist group that is a signatory to the Agreement

(If IV(B)).

It also

commits the Project's sponsors to "provide all residential tenants currently renting and legally
occupying a legal residential dwelling unit as their primary residence within the Project site,"
and who are in good standing under their leases and have resided in their current residence for at
least one year as of the date of the Agreement (June 27, 2005), with "reasonably comparable
living space in a new unit within the Project, at their then current rent," plus interim housing at
no greater cost than their current rent, plus the payment of brokerage commissions and
reasonable relocation costs (¶ VI(D)(1)).

The first contracts that have been awarded include more than $2.6 million of contracts
awarded to minority- and women-owned firms. For example, the work at the Vanderbilt Yards
is being managed by The McKissack Group, which is the nation's oldest minority-owned
professional design and construction firm. In addition, four of the five demolition contractors to
which FCRC has awarded contracts for the demolition work now at issue are minority-owned.
4

5
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These commitments are only a handful of those contained in the Agreement, but
all of the Agreement's commitments have teeth in the form of substantial legally enforceable
penalties for a failure by FCRC to fulfill its obligations.
C.

The Statutory Processes
On September 16, 2005, pursuant to SEQRA and its implementing regulations (6

NYCRR Part 617), ESDC issued a notice of intent to serve as lead agency for environmental
review of the Project. At the same time, ESDC issued a determination that the Project is a "Type
I" action, i.e., that it has the potential to result in adverse environmental impacts, and ESDC
issued a draft Scope of Work for the environmental impact statement s On October 18, 2005,
ESDC held a public scoping meeting to obtain comments on the draft Scope of Work from
members of the public, interested and involved agencies, the relevant community boards and
elected officials. Public comments on the draft Scope of Work were accepted by ESDC until
October 28, 2005 (6 NYCRR § 617.8(e)). On March 31, 2006, ESDC issued a final Scope of
Work, which incorporated consideration of the public comments received on the draft (§
617.8(f)). ESDC then prepared a comprehensive draft environmental impact statement ("DEIS")
in accordance with the final Scope of Work (§ 617.9(2)).
On July 18, 2006, the Board of Directors of ESDC accepted the DEIS as complete
and issued a Notice of Completion (§ 617.9(3)). At the same time, ESDC's directors approved a
draft General Project Plan (the "GPP") for the Project pursuant to the UDC Act. The draft GPP
indicated that the Project would be a "civic project" and a "land use improvement project" within
the meaning of the UDC Act. Attached to the draft GPP as an exhibit was a study prepared for
A draft scope of work is the document by which the lead agency identifies the potentially
adverse impacts related to the proposed action which are to be addressed in the environmental
impact statement, outlines the analyses to be undertaken in preparing the DEIS, and eliminates
consideration of those impacts that are irrelevant or nonsignificant (6 NYCRR § 617.8(a)).
5
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ESDC, entitled "Atlantic Yards Arena and Redevelopment Project Blight Study" (the "Blight
Study"). The Blight Study comprehensively surveyed all of the properties in the Project site and
concluded that the Project would eliminate unsanitary and substandard conditions in the area.
The DEIS and draft GPP, including the Blight Study, were made available to the public for
comment. Hard copies were available for inspection at various locations, and the documents also
were posted on ESDC's web site.
On July 24, 2006, ESDC issued a notice of public hearing under the Eminent
Domain Procedure Law (the "EDPL") and SEQRA. Thereafter, on August 23, 2006, which was
more than the required 14 days after the notice of hearing (6 NYCRR § 617.9(4)(i)), ESDC held
a lengthy public hearing to consider the DEIS, the draft GPP and the proposed condemnation of
property on the Project site pursuant to the EDPL. The hearing was scheduled to take place from
4:30 p.m. to 8:30 p.m., but, because of the large number of people who wanted to speak, ESDC
extended the hearing for more than two additional hours. Approximately 100 members of the
public, both for and against the Project (including petitioners), made oral comments at the
hearing. In addition, petitioners submitted extensive written comments.
Under the UDC Act, ESDC was required to accept written comments for 30 days
after the public hearing (Unconsol. Law § 6266(3)(b)). 6 The purpose of the written comment
period is to allow the public to respond to and comment on available information, including the
presentation about the proposed project that is made by the agency at the hearing. In this case,
ESDC extended the time for the public to submit written comments to September 29, 2006,
which was more than 30 days after the August 23 hearing. In addition, in order to provide even
Petitioners claim that ESDC violated SEQRA by failing to provide more than the
minimum 30-day comment period following the public hearing (Pet. Mem. p. 3), but SEQRA
requires that public comments be accepted for only 10 days after the close of the public hearing,
or 30 days after issuance of the notice of completion of the DEIS (6 NYCRR § 617.9(a)(4)(iii)).
6
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greater opportunity for the public to comment on the Project, ESDC — although it had no
obligation to do so — held two community forums, on September 12 from 4:30 to 8:00 p.m. and
September 18 from 4:30 to 8:30 p.m., at which it accepted oral comments from members of the
public.

Over 40 members of the public

spoke at

the first community forum, and over 60

members of the public spoke at the second community forum.

At the end of the second

community forum, there were no members of the public left who wished to speak.
Six weeks later, on November 15, 2006, after consideration of the oral comments
that had been made at the public hearing and the community forums and over 1,800 written
comments that had been received during the public comment period, ESDC accepted the Final
Environmental Impact Statement (the "FEIS"). Because of an inadvertent omission from that
document of responses to some public comments, on November 27, 2006, ESDC accepted a
corrected and amended FEIS.
The FEIS is approximately 7,500 pages in length and exhaustively analyzes the
potential significant adverse environmental impacts resulting from the Project.

The FEIS

examines the Project's potential impacts on a broad range of areas, including, land use and
zoning, socioeconomic conditions, community facilities, open space and recreational facilities,
cultural resources, urban design and visual resources, shadows, hazardous

materials,

infrastructure, traffic and parking, transit and pedestrians, air quality, noise, neighborhood
character, public health, and the potential impacts from construction.

The FEIS considers

alternatives to the Project and also sets forth measures to mitigate adverse environmental
impacts. It also contains an extensive appendix with responses to comments on the DEIS.
On December 8, 2006, ESDC approved the modified GPP pursuant to the UDC
Act, and adopted findings, pursuant to SEQRA, that the requirements of SEQRA had been met,
and that the Project avoids or minimizes adverse environmental effects to the maximum extent
8
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practicable, ESDC also adopted findings pursuant to the EDPL that the public purposes of the
Project are to eliminate blighted conditions on the Project site, provide affordable housing, open
space and community facilities, provide a new arena for the Nets basketball team and for
community events, create a state-of-the-art rail storage facility for the LIRR, as well as mass
transit improvements, and to effectuate environmental remediation of the site. In furtherance of
these numerous public purposes, ESDC determined that it would exercise its power of eminent
domain to acquire properties within the Project site.
On December 13, 2006, the MTA's Board of Directors approved and adopted
SEQRA findings regarding the Project.

On December 20, 2006, the PACB approved the

commitment of State funds in support of the Project.
D.

Litigations
Petitioners commenced this litigation on April 4, 2007. On April 5, 2007, at a

conference in the Court's robing room, the Court set a briefing schedule for the petition and for
petitioners' motion for a preliminary injunction and the petition, and scheduled the hearing for
May 3, 2007. On April 17, 2007, the Court heard petitioners' motion for a temporary restraining
order, which it denied by a written decision and order issued on April 20, 2007.
There are several other lawsuits related to the Project pending. Two consolidated
lawsuits in the U.S. District Court for the Eastern District of New York primarily challenge the
use of eminent domain in furtherance of the Project (Goldstein, et al. v. Pataki, et al., No. 06 CV
5827, and Piller, et al. v. Pataki, et al., No. 07 CV 152). 7 An action in this Court raises issues

On February 23, 2007, Magistrate Judge Robert M. Levy of the U.S. District Court for
7
the Eastern District of New York issued a report and recommendation in which he recommended
to District Judge Nicholas G. Garaufis that the federal court abstain from hearing the Goldstein
case and instead dismiss it without prejudice to the adjudication of the plaintiffs' claims in the
state courts. By stipulation of the parties, the Piller case thereafter was consolidated with the
Goldstein action. Judge Garaufis held a hearing on objections to Judge Levy's report on March
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under the State Constitution, the Highways Law and the Rent Stabilization Law (Anderson, et al.
v. Empire State Development Corp., Index No. 118212/06). $ A proceeding commenced in the
Appellate Division, Second Department, under EDPL § 207 challenges the use of eminent
domain in connection with the Project (Anderson, et al. v. Empire State Development Corp.,
Index No. 372/2007). 9
Argument
I.
PACB'S DETERMINATION TO APPROVE FUNDING
FORTHE PROJECTIS NOTSUBJECT TO SEORA
Petitioners' first cause of action asserts that the PACB's "failure" to "make
substantive findings required by SEQRA prior to approving the Project renders its approval of
the Project null and void as a matter of law" (Pet.' 365). 10 Petitioners are mistaken. While no
prior court decision seems to have addressed this issue, the fact is that the PACB's determination
is not subject to SEQRA, and subjecting the PACE to SEQRA would fly in the face of the
PACB's narrow and highly-specialized mandate.
The PACB was created by § 50 of the Public Authorities Law (the "PAL") in
response to the fiscal crisis of the 1970's, for the exclusive purpose of protecting the fiscal
integrity of the State from ill-advised financial commitments made by State-created public
30, 2007. Judge Levy's report and the objections thereto now are under advisement before Judge
Garaufis.
s
A motion to dismiss the Anderson action, primarily on the ground that a proceeding
commenced in the Appellate Division, Second Department, under EDPL § 207 is the exclusive
vehicle for raising the claims asserted by the plaintiffs in that action, was heard by Justice Walter
B. Tolub of this Court on March 9, 2007, and now is under advisement.
The opening brief in the Appellate Division proceeding under EDPL § 207 is due in May
2007, and it is anticipated that the briefing will be concluded by the end of that month.
9

As used in this memorandum, citations to "Pet." refer to the petition-complaint, and
l0
citations to "Pet. Mem." refer to petitioners' memorandum of law in support of the petition.
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benefit corporations, including ESDC, that operate independently of other State agencies. See
PAL § 50, subd. 1, § 51, subd. I. See also L. 1976, c. 39, § 1 (setting forth, in creating the
PACB, a legislative finding that "the amount of debt incurred by certain public benefit
corporations ... has grown dramatically ... without any effective or comprehensive monitoring by
the State government"). The PACB's membership consists of three voting members (i.e., the
Governor, the Majority Leader of the Senate and the Speaker of the Assembly, or their respective
designees) and two non-voting members (i.e., the Minority Leaders of each House of the
Legislature), and its decisions must be by unanimous vote of the three voting members. PAL
§ 50, subd. 2.
The statute reflects the PACB's specialized mission.

By law, the PACB's

jurisdiction is narrowly limited to a determination as to whether a project that has been approved
by ESDC or one of the other public benefit corporations enumerated in the statute is financially
feasible. The statute requires that ESDC may not incur a financial commitment on behalf of the
State without the PACB's prior approval, and authorizes the PACB to grant such approval "only
upon its determination that, with relation to any proposed project, there are commitments of
funds sufficient to finance the acquisition and construction of such project." PAL § 51, subd. 3.
The legislative history confirms the PACB's narrow mandate.

The PACB's

creation was recommended by a Moreland Act Commission report that recommended that the
PACB's jurisdiction be narrowly confined:
One danger in any control mechanism is that those exercising control will regulate
excessively and will create an elaborate bureaucratic structure. The Commission
intends that authority board of directors will continue to serve as the primary, and
in most cases the ultimate, decision-making bodies and that the [PACB] will
review only certain selected debt issues or projects which are particularly
significant in terms of their size, degree of risk, or potential impact on the State's
or the authority's financial condition.

11
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Restoring Credit and Confidence, A Reform Program for New York State and its Public
Authorities, A Report to the Governor by the New York State Moreland Act Commission on the
Urban Development Corporation and Other State Financing Agencies, at 21.

This report

concluded that, "in order to assure that the [PACB] will not supplant the authority boards of
directors and will not unduly interfere with the day-to-day operations of authorities," the PACB's
power should be limited to the review of a number of specified categories of authority action
related to financing of projects and debt obligations. Id. at 21, 22-29.
A review of the broad range of environmental issues that are included within
SEQRA would be outside the narrowly circumscribed scope of the PACB's statutory mandate
under PAL § 51, subd. 3. Therefore, requiring the PACB to comply with SEQRA, which is what
petitioners advocate, would be a pointless and, indeed, wasteful exercise, because the PACB
lacks the jurisdiction to address a project's adverse environmental impacts if the SEQRA process
were to reveal any such impacts. It is now firmly established that where the jurisdiction of an
agency is so narrowly circumscribed by statute that environmental issues are outside the
agency's mandate, SEQRA simply does not apply, and compliance with SEQRA is not required.
See, e.g., Incorporated Village of Atlantic Beach v. Gavalas, 81 N.Y.2d 322, 326 (1993);
CitiNeighbors Coalition of Historic Carnegie Hill v. N.Y.C. Landmarks Preservation Comm'n,
306 A.D.2d 113 (1st Dep't 2003), app. dsmssd., 2 N.Y.3d 727 (2004).
Furthermore, the PACB is really an extension of the Governor and the
Legislature, both of which are exempt from SEQRA pursuant to ECL § 8-0105, subd. 1, and 6
NYCRR § 617.5(c)(37). See, e.g., Citizens for an Orderly Energy Policy, Inc. v. Cuomo, 78
N.Y.2d 398, 415 (1991); Settco, LLC v. N.Y.S. Urban Development Corp., 305 A.D.2d 1026,
1027 (4th Dep't ), lv. to app. denied, 100 N.Y.2d 508 (2003); Cerro v. Town of Kingsbury, 250
A.D.2d 978, 979 (3d Dep't 1998), app. denied, 92 N.Y.2d 812 (1998).
12
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For these reasons, the conclusion is inescapable that the PACB is not, and should
not be, subject to SEQRA.
H.
ESDC FULLY COMPLIED WITH ITS
PROCEDURAL OBLIGATIONS UNDER THE UDC ACT
Petitioners' second cause of action (Pet. '[ill 366-375) asserts that ESDC violated
the procedural requirements of the UDC Act by failing to accept written comments for 30 days
after the September 18, 2006 community forum. l 1 This argument is specious. ESDC held a long
public hearing on the Project on August 23, 2006. The hearing exceeded the time that it had
been scheduled to consume by at least two hours; it began with a presentation by ESDC staff
about the Project, which was followed by oral comments from approximately 100 members of
the public, divided about evenly between supporters and opponents. ESDC thereafter accepted
written comments from the public until September 29, 2006, which was more than 30 days after
the conclusion of the August 23 public hearing, and which thus satisfied — and indeed exceeded —
ESDC's statutory obligation.
Petitioners' contention to the contrary is based solely on the fact that, after the
conclusion of the August 23 public hearing, in recognition of the public interest in the Project,
and to accommodate members of the public who might have difficulty in preparing written
comments, ESDC held two public forums — one on September 12 and one on September 18 — at
which it accepted additional oral comments from members of the public notwithstanding the fact
that ESDC was under no obligation to convene such forums and properly could have limited the

iI

Petitioners also assert that "ESDC failed to provide the 30-day minimum comment period
following the public hearing as mandated by SEQRA" (Pet. Mem. p. 3). This argument is
incorrect, because SEQRA requires only a 10-day comment period following the public hearing.
See 6 NYCRR § 617.9(a)(4)(iii).
13
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public comments that it accepted after the conclusion of the August 23 public hearing to written
comments. As a result of these good-faith efforts by ESDC to facilitate public comments, a
voluminous record has been amassed, including extensive oral and written comments by
petitioners and their representatives.

Petitioners ironically seek to turn on its head ESDC's

openness to public participation, and use that openness as a basis for a fallacious argument,
unsupported by any authority, that the public forums were really a continuation of the public
hearing, and that the time for submission of written comments, which may not expire less than
30 days after the public hearing, was wrongfully truncated by ESDC. This claim fundamentally
misconstrues the applicable public hearing requirement.
Indeed, the disingenuousness of petitioners' contention is exposed by the fact that
petitioners fail to identify any particular comment, concern or idea about the Project that was
withheld from ESDC because of the cut-off date for written comments on the Project.
Petitioners' claim is premised on the UDC Act, but under SEQRA courts have held that a
procedural defect that causes no harm to the petitioners is not fatal to the environmental review
process. See, e.g„ Save the Audobon Coalition v. City of New York, 180 A.D.2d 348 (1st Dep't
1992) (because the petitioners had adequate notice and fully participated in public review and
comment process, defect in public notice was not fatal); Business and Community Coalition to
Save Brownsville v. N.Y.C. Dep't of Environmental Protection, 173 A.D.2d 586 (2d Dep't 1991)
(because the petitioner and its representatives participated in public review and attended
hearings, the failure of a notice of completion to specify the location for receipt of comments and
to state comment period was "inconsequential"). See also Greenwich Associates v. Metropolitan
Transportation Authority, 152 A.D.2d 216 (1st Dep't 1989) (the MTA's public hearing notice
complied with the EDPL's requirements and, in any event, the record showed that the petitioners
participated in the hearing).
14
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ESDC PROPERLY DESIGNATED THE PROJECT
. AS ACIVIC PROJECT UNDER THE UDC ACT
Petitioners' third cause of action asserts that ESDC improperly designated the
arena as a "civic project" within the meaning of the UDC Act because it will be "operated by a
private entity" as a "major league basketball arena which will be available for use by local
organizations on an extremely limited basis" (Pet. ¶¶ 63-67, 381-386; Pet. Mem. pp. 5, 32).
This contention is incorrect, and is belied by the history of ESDC projects as well as judicial
decisions upholding legislative determinations that sports arenas serve public purposes.
The UDC Act empowers ESDC to sponsor a "civic project," which the statute
defines as a project that is "designed and intended for the purpose of providing facilities for
educational, cultural, recreational, community, municipal, public service or other civic
purposes." Unconsol. Laws § 6253(6)(d) (emphasis added). The statute also authorizes ESDC
to sell or lease such a project to "any" entity that "is carrying out a community, municipal, public
or other civic purpose." Id. at § 6259(1). The definition of a "civic project" in the UDC Act
plainly is broad enough to encompass an arena. In fact, in the past, ESDC has sponsored the
construction of numerous sports stadiums and arenas throughout the State and then leased them
to private operators under similar arrangements_ No court ever has ruled that such a facility is
not a "civic project" within the meaning of the UDC Act, and for a court to do so now would be
just plain wrong.
Here, ESDC or a subsidiary will own the arena and lease it to an FCRC affiliate.
Only last year, in its 2006 session, the Legislature — in appropriating $100 million to ESDC to
support the Project (Budget Bill S. 8470, A. 12044), and in authorizing ESDC to sell $100
million in bonds to be backed by the State's appropriation (c. 109, Pt. J-1, § 4), specified that the
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...............

funds were for "economic development projects, ... public recreation projects and arts and
cultural facility improvement projects" that specifically included the "Atlantic Yards Railway
Redevelopment [and] Nets Project" (emphasis added), which demonstrates that the Legislature
understands the arena to be a "civic project" within the scope of the UDC Act.
Petitioners rely upon a session law from 1993 to argue that the Legislature did not
intend to include sports facilities within the meaning of a "civic project" (Pet Mem. pp. 38-39).
That session law did not limit any of the provisions of the UDC Act. Rather, by this law, the
Legislature authorized ESDC to administer a state funding program for the construction of sports
arenas, and found that the development of sports facilities to retain and attract professional sports
teams and to be used for recreational purposes is in the interest of the people of the State of New
See 1993 N.Y. Session Laws, ch. 258, § 1. The Legislature also declared that the

York.

financing of sports facilities "must involve a partnership of public and private interests." Id.
In other contexts, the Legislature also has found that arenas or stadiums are
facilities for educational, cultural, recreational and community purposes.

For example, in

enacting a law authorizing the leasing of New York City parkland for the construction of the new
Yankee Stadium, the Legislature made the following findings:
It is hereby found and declared that the development, financing, operation and
maintenance of a new stadium for professional baseball and associated facilities,
including parking facilities, in the borough of the Bronx in the city of New York,
will provide, for the benefit of the people of the city of New York, recreational
use and activities including entertainment., amusement, education, enlightenment,
cultural development and betterment and improvement of trade and commerce,
including professional sports and athletic events, tourism, meetings and
assemblages, and other events of a civic, community and general public interest
... and are hereby declared to be public purposes.
N.Y. Session Laws 2005, ch. 23, § 1 (emphasis supplied). Similarly, in authorizing a tax
exemption for Madison Square Garden, the Legislature found that "professional major league

16
KL3 2587464.6

sports teams" "are an invaluable recreational resource of the state and promote civic pride and
community cohesiveness." N.Y. Session Laws 1982, ch. 459, § 1.
Courts have consistently upheld legislative findings that arenas or stadiums serve
a public purpose despite the facts that they would be operated by a private entity and reap private
profits. See, e.g., Murphy v. Erie County, 28 N.Y.2d 80 (1971); County of Erie v. Ken, 49
A.D.2d 174 (4th Dep't 1975); Dubbs v. Board of Assessment Review of the County of Nassau,
81 Misc.2d 591 (Sup. Ct. Nassau Cty. 1975).
In Murphy, the Court of Appeals upheld a contract between Erie County and a
private entity whereby the county would issue bonds to finance the construction of Rich County
Stadium and the private entity would lease the stadium from the county and operate it. The
contract was authorized by state legislation empowering the county to enter into contracts in
connection with building the stadium. The plaintiffs argued that giving control of the stadium to
a private entity converted the stadium to a private use and was, therefore, not warranted by the
legislation. The Court of Appeals concluded that this private control was irrelevant, stating that
"it is evident that the county's residents will be obtaining the full benefit for which the stadium is
intended, the ability to view sporting events and cultural activities, regardless of the identity of
the party operating the stadium." 28 N.Y.2d at 87.
In Kerr, the Appellate Division held that Rich County Stadium was for a public
purpose although it would be leased and operated by the Buffalo Bills and, therefore, that it was
tax exempt. There, the lease even provided that use of the stadium by the county for "county
events" was subject to the approval of the lessee. The court stated:
Rich County Stadium is being employed in furtherance of the exact purpose for
which it was contemplated, i.e., to provide the residents of Erie County the benefit
of a first-class recreational, sports and cultural facility. The existence of a private
profit motive by the lessee does not preclude the operation of a stadium from
being a public purpose.
17
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49 A.D.2d at 180 (emphasis added). See also Dubbs, 81 Misc.2d at 600-01 (holding that Nassau
Coliseum was for public use and, therefore, tax exempt despite facts that public is charged
admission or that private entities make profit). 12
Similarly, it recently was observed that, consistent with the public use clause of
the Fifth Amendment to the federal constitution (which requires that an exercise of the power of
eminent domain must be in furtherance of a public use or purpose), it is a "relatively
straightforward and uncontroversial" proposition that "the sovereign may transfer private
property to private parties, often common carriers, who make the property available for the
public's use — such as with ... a stadium." Kelo v. City of New London, 545 U.S. 469, 497-498,
125 S.Ct. 2655, 2673 (2005) (O'Connor, J., dissenting) (citing National R. Passenger Corp. v.
Boston & Maine Corp., 503 U.S. 407, 112 S.Ct. 1394 (1992), and Mt. Vernon-Woodberry
Cotton Duck Co. v. Alabama Interstate Power Co., 240 U.S. 30, 36 S.Ct. 234 (1916)).
Given these principles, petitioners' assertion that the arena does not constitute a
"civic project" is untenable.

12

Petitioners claim that the rentals to be charged by FCRC for use of the arena will not be
affordable to civic groups (Pet. Mem. p. 33). Petitioners cite an analysis by ESDC's accountants
that projects the cost of renting the arena to be $100,000 (see Baker Aff Ex. 34, p. 11). This
number, which was provided to ESDC by FCRC, actually represents an estimated future average
rental. The arena will be available to community groups and schools at different rates depending
on the purpose of the event and the need of the group. At this time, however, those rentals have
not yet been determined. Nevertheless, some groups will be charged only the cost to operate the
arena (i.e., costs required for lighting, HVAC, security, etc.), while others will be charged even
less than cost. If the group is using the arena for profit, it is reasonable to assume that the group
may be charged more than cost. (See Stuckey Aff. 115.)
18
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IV.
ESDC'S BLIGHT DETERMINATION PURSUANT TO THE
UDC ACT CLEARLY WAS RATIONAL, LAWFUL AND PROPER
Petitioners' fourth cause of action asserts that ESDC had no rational basis for
designating the Project as a land use improvement project under the UDC Act (Pet. ¶¶ 387-393).
They claim that ESDC acted improperly in "designat[ing] three valuable city blocks in the midst
of a residential development boom as `blighted' in order to expand the Project area" (Pet. Mem.
p. 5; see also Pet. ¶¶ 126-129). The reference to "three valuable city blocks" is really a reference
to two city blocks (Blocks 1127 and 1129) and about one-third of another block (Block 1128).
Petitioners do not dispute the determination by ESDC that the rest of the 22-acre Project site is
properly subject to condemnation for the purpose of alleviating blight (Pet. ¶¶ 114-115, Pet.
Mem. p. 40).
As to the two-and-a-fraction blocks here at issue, ESDC made its determination
on the basis of a comprehensive study that systematically surveyed each parcel in the Project's
footprint and reported in detail on the condition of each parcel. This Blight Study, which ESDC
commissioned, documents at length the condition of the properties in the Project's footprint and
compiles ample evidence to support a determination by ESDC that there was significant blight
within these "valuable city blocks" prior to the acquisition of properties by FCRC affiliates. The
Blight Study thus reports, for example, that on Block 1127 not only were four vacant buildings in
such an extreme state of disrepair that they were unsafe and therefore were demolished with
ESDC approval see pp. C-3, C-90 to C-97), but ten lots were underutilized (pp. C-70, C-81, C88, C-98, C-101, C-106, C-109, C-113, C-124, C-132) while one was entirely vacant prior to its
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acquisition by an FCRC affiliate (p. C-134). 3 In the portion of Block 1128 within the project's
footprint, the mid-block area was "overgrown with weeds, enclosed by a chain-link fence, and
occupied by several parked cars, many of which appear to be abandoned" (p. C-3), while two
lots were vacant (pp. C-148) and three were underutilized (pp. C-155, C-157, C-159).
Finally, as to Block 1129, two lots were vacant (p. C-166), a third had brokendown cars and auto parts and was littered with debris (pp. C-169 to C-171), and two others were
used for open-air parking (pp. C-172). The warehouse on another lot had windows that "have
been sealed with cinder blocks or glass block," while "scaffolding covers the majority of the
building's ground-floor ... , contributing to the abandoned appearance of the building," which
also displayed graffiti, large cracks in the facade and an interior that was in poor condition (pp.
C-3, C-180 to C-190). The three small buildings on another lot were so "severely dilapidated"
that FCRC's structural engineer recommended their prompt demolition (pp. C-4, C-204 to C214), while the warehouse on another lot was so unsafe that it was demolished with ESDC's
approval (pp. C-3, C-238 to C-242). Another lot was "in a state of extreme disrepair," being
"overgrown with weeds and littered with trash and surrounded by a chain link fence ... topped
with barbed wire," while "[g]raffiti covers many of the surfaces on the lot, including the facades
of the five-story warehouse, two dilapidated structures adjacent to the main building, and the
wall of the building on [the] adjacent lot," with "[a]ll of the windows on the warehouse building
having been permanently sealed" (pp. C-4, C-226 to C-233). Another lot contained a half-empty
residential building with an interior that was in disrepair (pp. C-215 to C-221).
13

At the time of this writing, FCRC has not received copies of the certified records of the
proceedings before the respondent agencies. Therefore, although FCRC is confident that copies
of crucial documents such as the Blight Study, the DEIS and the FEIS will be provided to this
Court by the respondent agencies, FCRC is unable to provide page citations that correspond to
page numbers in the agencies' certified records and, therefore, must refer to the page numbers in
the documents themselves.
20
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Petitioners' claim that these three blocks were not blighted before FCRC affiliates
acquired properties there (Pet. Mem. pp. 48-49) also is belied by the courts' determination of a
prior litigation. Under the regulations implementing SEQRA, see 6 NYCRR § 617.3(a)), the
applicant for approvals that are subject to SEQRA is precluded from changing the affected
property while the application is pending, subject to an exception for emergencies, id. at
§ 617.5(c)(33). Buildings on five of the parcels on these very blocks were in such poor condition
when they were acquired by FCRC that structural engineers concluded that the buildings were at
risk of immediate collapse, posed a danger to the public safety, and should promptly be
demolished. l4

On that basis, notwithstanding that the Project was then in the midst of an

ongoing environmental review, ESDC authorized FCRC to demolish these five buildings
immediately on an emergency basis. The Project's opponents, including the lead petitioner in
this case and six other petitioners, commenced a proceeding to challenge ESDC's emergency
determination and enjoin the buildings' demolition, but the courts sustained ESDC's
determination and allowed the buildings to be demolished. Develop Don't Destroy Brooklyn v.
Empire State Development Corp., 31 A.D.3d 144 (1st Dep't 2006), lv. to app. denied, 8 N.Y.3d
802 (2007). 15

14

The report of FCRC's structural engineer on these three buildings is part of the Blight

Study.
15

Under New York law, collateral estoppel "precludes a party from relitigating in a
subsequent action or proceeding an issue clearly raised in a prior action or proceeding and
decided against that party." Ryan v. New York Telephone Co., 62 N.Y.2d 494, 500 (1984). See
also, e.g., Parker v. Blauvelt Volunteer Fire Co., 93 N.Y.2d 343, 349 (1999). Seven of the
petitioners in the present proceeding, including the lead petitioner, were named petitioners in the
prior proceeding and thus are barred from contesting the blighted condition of these parcels —
i.e., Develop Don't Destroy (Brooklyn), Inc., Atlantic Avenue Betterment Association, Inc.,
Boerum Hill Association, Inc., Dean Street Block Association, Inc., Fort Greene Association,
Inc., Prospect Heights Action Coalition and Society for Clinton Hill, Inc.
21
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Moreover, petitioners' assertions that had the Project not been announced the
"residential housing boom" would "undoubtedly have continued" (Pet. Mem. p. 49) are
speculative allegations that are wholly insufficient to annul an agency's determination.

See

Jackson v. N.Y.S. Urban Development Corporation, 67 N.Y.2d 400 (1986); West 41st Street
Realty LLC v. N.Y.S. Urban Development Corporation, 298 A.D.2d 1 (1st Dep't 2002), app.
dsmssd., 98 N.Y.2d 727 (2002), cert. denied, 537 U.S. 1191, 123 S.Ct. 1271 (2003). In West
41st Street Realty, project opponents challenged ESDC's determination of blight in connection
with the 42nd Street Development Land Use Improvement Project. Like petitioners here, the
petitioners in that case claimed that blight had been virtually eliminated in the area, and that it
was the potential for condemnation created by the project that precluded new development. 298
A.D.2d at 5. The court held that these allegations were conclusory and unsupported by the
record, and it therefore sustained ESDC's determination. 298 A.D.2d at 7.

In addition, in

Jackson, also in connection with the redevelopment of Times Square, the Court of Appeals held
that isolated facts set forth by petitioners to show that the area may be improving was outside the
scope of judicial inquiry. According to the Court, the proper question was whether substantial
evidence existed in the record to support ESDC's determination of blight. 67 N.Y.2d at 426.
Similarly, petitioners' assertion that these blocks were experiencing a real estate boom on the
basis of the redevelopment of four isolated lots (Pet. Mem. p. 42-43), two of which are not even
within the Project site, is without relevance. ls As discussed above, the Blight Study shows
ample evidence to support ESDC's determination that these blocks are blighted.

16

Petitioners are incorrect that 616-630 Dean Street, which contains two former industrial
buildings that were converted into condominium units, is on Block 1129, within the Project site
(Pet. Mem. p. 43). Actually, 616-630 Dean Street is on Block 1137, south of the Project site.
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It thus is indisputable that ESDC had a rational basis for determining that these
two-and-a-fraction blocks should be condemned to eliminate blight even if not all of the
properties on those blocks are blighted. It is well established that (1) blight may be addressed on
an area-wide basis rather than a lot-by-lot basis, so that non-blighted properties within an area
that suffers from blight may be condemned to allow redevelopment of the area as a whole to
ensure that the solution to blighted conditions is permanent, and (2) the courts will not secondguess the condemnor's judgment about where to draw the boundary between properties that are
to be condemned and those that are not. See, e.g., Berman v. Parker, 348 U.S. 26, 35, 75 S.Ct.
98, 104 (1954); Rosenthal & Rosenthal, Inc. v. N.Y.S. Urban DevelopmentCorp., 771

F.2d

44,

46 (2d Cir. 1985), cert. denied, 475 U.S. 1018, 106 S.Ct. 1204 (1986); Kaskel v. Impellitteri, 306
N.Y.

73 (1953); Ssadanuta v. Inco orated Villa 'e of Rockville Centre, 16 A.D.2d 966 (2d

Dep't 1962), aff'd, 12 N.Y.2d 895
Ct. Kings Cty.

1960),

(1963);

Cannata v. City of New York, 24 Misc.2d 694 (Sup.

aff d, 14 A.D.2d 813 (2d Dep't 1961), aff d, 11 N.Y.2d 210 (1962).

There thus is more than ample evidence supporting a determination by ESDC that
blight characterizes this area. 17

In addition to these conditions, the Blight Study also found that the diverse ownership of
the numerous parcels contributed to the blight by preventing the site assemblage necessary for
comprehensive redevelopment. Id. at p. iii. Diversity of ownership has been recognized as a
factor that can indicate blight. See Rosenthal & Rosenthal, Inc. v. N.Y.S. Urban Development
Corp., 605 F. Supp. 612, 618 (S.D.N.Y. 1985), aff'd, 771 F.2d 44 (2d Cir. 1985) ("Nothing in the
Constitution prevents a state from deciding that in a particular area diversity of land ownership
stands in the way of full economic development, and that assembling a major site to be
developed as a piece is the best way to serve the public purposes"). The blight study also found
evidence that the incidence of crime was higher in the project area than in surrounding areas (D1 to D-4).
17
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V.
ESDC WAS NOT REQUIRED TO STUDY THE THREAT
OF A TERRORIST ATTACK AS PART OF ITS SEQRA REVIEW
Petitioners' fifth cause of action asserts that ESDC violated SEQRA by failing to
identify the threat of terrorism as a relevant subject for environmental review (Pet. ¶¶ 394-397).
This claim is erroneous.
ESDC made a rational determination that the risk of a terrorist attack on the
Project was not a reasonable worst-case scenario for the purposes of SEQRA review_ "SEQRA
review to some extent must take into account unknowns, which are circumscribed by a rule of
reason; only environmental effects that can reasonably be anticipated must be considered."
Neville v. Koch, 79 N.Y.2d 416, 427 (1992) (emphasis in original). There is no obligation under
SEQRA to consider speculative potential impacts. See, e.g., Industrial Liaison Committee v.
Williams, 72 N.Y.2d 137, 146 (1988); Real Estate Board of New York, Inc. v. City of New
York, 157 A.D.2d 361, 364 (1st Dep't 1990). There is nothing in SEQRA or in the regulations
that implement it (6 NYCRR Part 617) that includes the risk of a terrorist attack in the potential
environmental impacts that must be considered under SEQRA. Indeed, the only regulation under
SEQRA that addresses security concerns, 6 NYCRR § 617.9(b)(6), only provides for the
disclosure of "reasonably foreseeable catastrophic impacts."
This regulation further provides that "[t]his analysis would likely occur in the
review of such actions as an oil supertanker port, a liquid propane gas/liquid natural gas facility,
or the sitting of a hazardous waste treatment facility," but "does not apply in the review of such
actions as shopping malls, residential subdivisions or office facilities," 6 NYCRR § 617.9(b)(6)
(emphasis supplied).

Further clarifying the meaning and scope of the regulation is the Final

Generic Environmental Impact Statement ("FGEIS") that was published by the New York State
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Department of Environmental Conservation ("DEC") to analyze and support the most recent
revisions to 6 NYCRR Part 617. In this document, DEC, which is the author of Part 617, states
that § 617.9(b)(6) is intended to apply to facilities or activities that are inherently dangerous, and
not to ordinary development projects that could conceivably become the locations of catastrophic
events as the result of third-party criminal activities.

The FGEIS confirms the limited

applicability of the provision, stating:
The inclusion of this provision was necessitated by a recognition of an increasing
number of technologically sophisticated projects and projects involving hazardous
substances with the potential for emissions .... Illustrative examples are given as
guidance in order to minimize abuse, and the provision is not listed as one of the
standard elements of an EIS, to emphasize its limited use.
"Final Generic Impact Statement Including Final Regulatory Impact Statement and Final
Regulatory Flexibility Analysis For Revisions to 6 NYCRR Part 617," dated February 18, 1987,
at 38 (emphasis in original).
Moreover, no court has ever held that the risk of a terrorist attack must be
considered as part of compliance with SEQRA, and petitioners do not cite any SEQRA cases in
support of their position that terrorism is a reasonably foreseeable catastrophic impact in the
present case. Instead, petitioners rely on three decisions from the West Coast, all of which
interpreted a federal statute rather than SEQRA, and all of which involved inherently dangerous
facilities or activities that are exactly the type that would require examination of reasonably
foreseeable catastrophic impact under 6 NYCRR § 617.9(b)(6)

See San Luis Obispo Mothers

for Peace v. Nuclear Regulatory Commission, 449 F.3d 1016 (9th Cir. 2006), cert. denied, 1 127
S.Ct. 1124 (2007) (spent nuclear fuel storage facility); Tri-Valley Cares v. Department of
Energy, 203 Fed.Appx. 105 (9th Cir. 2006) (biological weapons research laboratory); State of
Washington v. Bodman, No. CV-03-5108, 2005 WL 1130294 (E.D. Wash. May 13, 2005)
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(shipment of radioactive and hazardous waste). None of these decisions provides support for
petitioners' position.
Furthermore, ESDC's determination that the risk of a terrorist attack was not
appropriate for inclusion in the SEQRA process was sensible, because inclusion of the subject in
the SEQRA process would have entailed the publication, including availability on the internet, of
highly sensitive and confidential information about risk assessment and security measures. As
demonstrated in the affidavit of Jeffrey D. Venter, FCRC retained preeminent security
consultants, Ducibella Venter & Santore, and structural engineering consultants, Thornton
Tornasetti, Inc., to develop a comprehensive threat and risk assessment of the Project. Working
with those consultants, FCRC participated in extensive confidential reviews of the Project with
the New York City Police Department's elite Counterterrorism Bureau to discuss potential
threats and risks, and generate intelligence community input and recommendations for the
further development of risk assessment and to address risks in the design, materials and
operation of the new arena and the surrounding buildings. If information regarding these matters
were to be disclosed as part of a public review process, the safety of the arena and surrounding
area easily could be compromised. Given the nature of the threat, it would not be appropriate —
indeed, it would be foolish — to expose this information to public scrutiny.
VI.
ESDC WAS NOT REQUIRED TO PREPARE A
SUPPLEMENTAL ENVIRONMENTAL IMPACT STATEMENT
In their sixth cause of action (Pet. ¶¶ 398-403), petitioners assert that ESDC
should have prepared a supplemental environmental impact statement ("SETS") because the FEIS
"included and referred to substantial and significant new information not included in the DEIS
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concerning the impact of high winds and an alternative location for the arena" (Pet. ¶ 399).
There is no basis for concluding that an SEIS is warranted on either of these issues.
First, a wind study was not included in the DEIS because ESDC concluded that
there was nothing about the location of the Project site or the Project itself that created the
likelihood of an adverse impact in the vicinity of the Project site due to any wind conditions
caused by the project. While this determination was made early in the process, ESDC later
elected to undertake a wind study to address comments made on the DEIS (RTC G-8 p. 24533). 1$ This study concluded that the proposed Project would not result in a significant adverse
impact with respect to wind conditions in or around the project site, supporting ESDC's initial
conclusions. Id.
While a lead agency "may require a supplemental EIS where the specific
significant adverse environmental impacts not addressed or inadequately addressed in the EIS
that arise from ... newly discovered information," there is no obligation to prepare a SETS when
new information demonstrates that there is no significant adverse impact.

See 6 NYCRR

§ 619.9(a)(7) (emphasis added). Here, ESDC responded to public input, conducted a wind study,
and determined that wind conditions would not create any significant adverse environmental
impact. Accordingly, petitioners' contention that a SETS was required on this issue is clearly in
error.
Second, petitioners' claim that the DEIS failed to consider a potential site in
Coney Island is equally false (Pet. ¶¶ 282, 283). Petitioners never explain what new information
(if any) about Coney Island would require an SEIS. Instead, they simply assert that the FEIS
failed to consider Coney Island — which is false.
's

Citations in this memorandum to "RTC" refer to the FEIS's Responses to Comments on
the DEIS, which are contained in Chapter 24 of the FEIS.
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Coney Island was considered, along with a number of other Brooklyn sites, in the
"Project Description" chapter of the DEIS, which assessed the various sites' ability to meet the
goals and objectives of the Project as reflected in the site selection criteria (DEIS pp. 1-10 to 112; RTC 1-9). These criteria included a footprint large enough for mixed-use development,
which experience has shown to be a successful urban land use strategy, mass transit accessibility,
proximity to a Central Business District, appropriate existing infrastructure, proximity to major
arterial roadways, and site shape and size allowing for adequate security and access control
around and beneath the arena and related development (DEIS p. 1-10). Because this analysis
demonstrated that the each of the alternative sites failed to meet the Project's goals and
objectives, none of the sites (including Coney Island) were further evaluated in the
"Alternatives" section of the DEIS.
In the DEIS, the discussion of Coney Island focused on the primary site now
occupied by a minor league baseball stadium known as KeySpan Park (DEIS p. 1-11). This
discussion was expanded, in response to public comments on the DEIS, to include additional
discussion of the site selection criteria to clarify why a remaining parcel, like the other sites
assessed, did not to meet the Project's goals and objectives (FEIS pp. 1-11 to 1-12, RTC 1-9).
As discussed in the FEIS, the number and variety of events and the capacity of the proposed
arena make it likely that visitors would be drawn from a wide geographic distribution and
increase the importance of a central location (FEIS p. 1-12). Transit accessibility at Coney
Island was assessed not just for the number of lines, but the anticipated travel time, areas served
and likelihood of required transfers in order to reach Coney Island from a larger number of origin
points, including northern and eastern Brooklyn, the west side of Manhattan and Nassau County
(FEIS p. 1-11). The effect of lesser transit accessibility would be a higher number of automobile
trips through a limited number of access corridors (FEIS p. 1-11). In addition, the remaining
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Coney Island parcels are not large enough in size, particularly given the consequences of a
shallow water table (see RTC 1-9), or central enough in their location, to successfully support a
comprehensive mixed-use development:
Recent experience with new arenas has shown that these facilities thrive in
combination with a strong mix of urban land uses, including offices,
shops, restaurants and housing. The Coney Island sites do not presently
offer such a varied mix of uses, nor do they present enough space for
construction of new uses that would be synergistic with the arena.
(FEIS at 1-12.)
The FEIS thus plainly reflects an adequate examination of these issues, and no
supplemental EIS would be appropriate.
VII.
ESDC FULLY AND ADEQUATELY COMPLIED
WITH SEQRA'S SUBSTANTIVE OBLIGATIONS
Petitioners' seventh cause of action (Pet. % 404-408) asserts that ESDC failed to
take a "hard look" at the environmental impacts of the Project. However, there is no merit to this
claim.
In Jackson v. New York State Urban Development Corp., 67 N.Y.2d 400, 416-17
(1986), the Court of Appeals explained that judicial review of a claim that an FEIS was
inadequate in its consideration of some issue is "supervisory only." A court's review is limited
to "whether the agency identified the relevant areas of environmental concern, took a `hard look'
at them, and made a `reasoned elaboration' of the basis for its determination ...." Id at 417; see
also Eadie v. Town Board of Town of North Greenbush, 7 N_Y.3d 306, 318-19 (2006).
Furthermore, judicial review of "an agency's substantive obligations under SEQRA must be
viewed in light of a rule of reason." Jackson, 67 N.Y.2d at 417. Therefore:
"Not every conceivable environmental impact, mitigating measure or
alternative must be identified and addressed before a FEIS will satisfy the
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substantive requirements of SEQRA" .... The degree of detail with which
each factor must be discussed obviously will vary with the circumstances
and nature of the proposal ---•
Id. at 417 (quoting Aldrich v. Pattison, 107 A.D.2d 258, 266 (2d Dep't 1985)).

All that is

required is that the agency analyze a reasonable range of alternatives to the proposed project, and
upon meeting this standard, "judicial inquiry is at an end." Halperin v. City of New Rochelle, 24
A.D.3d 768, 777 (2d Dep't 2005), 1v. to app. dsmssd., 6 N.Y.3d 890 (2006). See also CIS 12th
Avenue LLC v. City of New York, 32 A.D.3d 1, 7 (1st Dep't 2006). "A failure to identify or
analyze a particular alternative propounded by opponents or critics of a project does not render a
FEIS deficient ...." Halperin, 24 A.D.3d at 777. See also Coalition Against Lincoln West, Inc. v.
Weinshall, 21 A.D.3d 215, 222 (1st Dep't 2005) (petitioners' contention that there were better
alternatives to consider than those addressed in the FEIS was not a basis to invalidate an FEIS).
Furthermore, "the courts may not substitute their judgment for that of the agency,
because it is not their role to `weigh the desirability of any action or to choose among
alternatives."' Akpan v. Koch, 75 N.Y.2d 561, 570 (1990) (citations omitted). In reviewing an
FEIS, the courts are required to "resolve [any] reasonable doubts in favor of the administrative
findings and decisions" of the responsible agency.

Town of Henrietta v. Department of

Environmental Conservation, 76 A.D.2d 215, 224 (4th Dep't 1980); see also Jackson, 67 N.Y.2d
at 417; City of Rome v. New York State Health Department, 65 A.D.2d 220, 225 (4th Dep't
1978), app. denied, 46 N.Y.2d 713 (1979). The "hard look" standard does not "authorize ... a
detailed de novo analysis of every environmental impact of, or alternative to, a proposed project
which was included in, or omitted from, a FEIS." Aldrich v. Pattison, 107 A.D.2d 258, 267 (2d
Dep't 1985); see also Schiff v. Board of Estimate, 122 A.D.2d 57, 59 (2d Dep't 1986), app.,
denied, 69 N.Y.2d 604 (1987); Environmental Defense Fund, Inc. v. Flacke, 96 A.D.2d 862, 863
(2d Dep't 1983). Although petitioners may disagree with the agency's conclusion, this "does not
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prove that [the agency] did not take a hard look." Akpan v. Koch, 152 A.D.2d 113, 119 (1st
Dep't 1989), affd, 75 N.Y.2d 561 (1990).
Here, the FEIS identified and took a "hard look" at all significant adverse impacts
that reasonably could be anticipated. A response to petitioners' principal objections follows: '9
1.

Build year
Petitioners contend that ESDC intentionally understated "the expected Project

build-out time by at least five years" (Pet. ¶ 405(a)). This argument is meritless. The 2010 and
2016 build years selected for analysis were based on a realistic construction schedule generated
by Turner Construction Company, a well-respected, highly experienced construction company.
Appendix F to the FEIS provides a synthesis of the voluminous materials generated and provided
to ESDC and its consultants to confirm the realistic construction schedule and realistic set of
assumptions for use within the construction analyses (Appx. F. at 1-65). These schedules and
assumptions were reviewed by the ESDC, by ESDC's environmental consultant, and by an
independent construction company on behalf of ESDC. Furthermore, as indicated in the FEIS,
the construction schedule was created with the input of numerous agencies with jurisdiction over
various aspects of the project, including the NYC Department of Environmental Protection,
which was consulted regarding sewer and water mains and other infrastructure, the Mayor's

19

Although they do not mention it in their pleading, petitioners contend that ESDC
improperly delegated its "hard look" obligation its staff and its environmental consultant, AKRF,
Inc. ("AKRF") (Pet. Mem. at 51-55).. However, it is well-settled that a lead agency "may rely
upon the advice it receives from others, including consultants, if reliance is reasonable,"
Halperin, 24 A.D.3d at 774 (internal quotation omitted). See also Akpan v. Koch, 75 N.Y.2d at
574-75 (holding that there was no improper delegation of responsibility). SEQRA and its
implementing regulations not only permit such reliance, but strongly encourage it. Halperin, 24
A.D.3d at 775. See also ECL 8-0109(3); 6 NYCRR §§ 617.3(i), 617.4(c). The record plainly
establishes that ESDC did not defer review of environmental issues to AKRF.
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Office of Transportation Coordination with respect to the Management and Protection of Traffic
plan, and Long Island Railroad with regard to transit yard improvements (RTC 2-7).
In response to a comment about the first phase schedule, the FEIS provided that
the estimates of completion are "based on a detailed scheduling program for construction, and
years of experience in the construction of sports complexes and residential/office buildings," and
notes that extensive coordination was undertaken with utility and transportation agencies before
preparation of the DEIS to "ensure that the analyses reflect the likely timelines for
reconstruction/utility replacement" (RTC 17-22).
2.

Neighborhood character
Petitioners assert that ESDC misrepresented "the impact of the ... Project on the

character of the surrounding neighborhood by using inappropriate comparisons and failing to
disclose relevant information" (Pet. ¶ 405(b)). In support of this argument, petitioners contend
that the FEIS: (I) fails to clearly and accurately describe the type, scale and density of
development possible at the Project site under the existing New York Zoning Resolution (Pet.
¶ 292); (2) fails to clearly and accurately disclose the increased density, including the Floor Area
Ratio, that would result from the Project when compared to the amount permitted under existing
zoning (Pet. ¶ 293); (3) incorrectly asserts that Downtown Brooklyn is an area immediately
surrounding the Project and the Project's proposed land use changes are not included in the
Downtown Brooklyn Development plan or the existing ATURA plan (Pet. ¶¶ 294—96); and (4)
ignores the local patterns of land use and development in Project's immediately surrounding
neighborhoods (Pet. ¶ 297-98). As discussed below, each of these claims is unsupported, and
indeed directly contradicted, by the FEIS.
First, the FEIS contains thorough analyses of land use, zoning (including
densities), and public policies. With respect to zoning, the FEIS identifies and discusses the
32
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existing zoning on the Project site and in the primary and secondary study areas, including the
type, scale, and density associated with such zoning districts (FEIS at 3-20 to 3-26). Second, this
section of the FEIS also includes tables identifying Floor Area Ratios and typical uses for each
zoning district, a zoning district map and a textual discussion broken down by neighborhood subareas because the Project Site is located at the periphery of multiple neighborhoods. Id. The
Floor Area Ratios of the proposed Project are described on pages 3-39 to 3-40 of the FEIS
(Phase I) and page 3-49 of the FEIS (Phase II and entire Project), as well as in RTC 3-4. These
calculations were done both using the actual Project site area and, as a conservative disclosure,
also using a site area that did not include the former beds of 5th Avenue and Pacific Street where
those street beds are incorporated into the Project Site.

Comparisons to the surrounding

neighborhoods are made—those both north and south of the Project. The total Floor Area Ratio
of the Project would be 7.8 (9.0 without the street beds incorporated into the Project site). This
Floor Area Ratio represents a density that is consistent with, though generally less than, the
densities employed throughout the city for areas surrounding concentrations of mass transit
(which tend to range from 10-15 FAR), including much of Downtown Brooklyn (RTC 3-4).
Third, the western tip of the Project Site is not just adjacent to the Downtown
Brooklyn Special District but, in fact, is part of that Special District. Moreover, the Project's
compatibility with the Downtown Brooklyn Redevelopment Plan is discussed in detail in the
FEIS (pp. 3-26 and 3-27; see also RTC 3-4), and in RTC 3-21. Downtown Brooklyn is also
addressed throughout Chapter Three, "Land Use, Zoning and Public Policy," of the FEIS in the
same manner as the other neighborhood sub-areas for each area of analysis. As noted in RTC 24, the study areas were established based on the scale of the Project and taking into account
comments received during the public scoping process. The Project's compatibility with ATURA
is discussed in detail in the FEIS (see pp. 3-3, 3-27, 3-33, 3-42 to 3-43 and 3-50), and also in
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RTC 3-1. Development in Downtown Brooklyn and ATURA has been and continues to be
undertaken by numerous developers, including FCRC, in accordance with the objectives of City
policies.
Fourth, the assessments of land use, zoning (including densities) and public
policies in the FEIS were not in any way limited to a discussion of Downtown Brooklyn.
Chapter 3 of the FEIS thoroughly describes and assesses the affect of the Project on the Prospect
Heights, Fort Greene, Downtown Brooklyn, Park Slope, Clinton Hill and Boerum Hill
neighborhoods, which are located within the a half-mile study area (FEIS at Chapter 3). A threequarter mile secondary study area — a larger study area than required by the CEQR Technical
Manual — also captures additional portions of these neighborhoods, as well as portions of
Gowanus and Bedford Stuyvesant. Id. 2°
3.

Open space
Petitioners' claim that ESDC misrepresented the amount of open space created by

the Project also is meritless (Pet.

If

405(c)). First, petitioners erroneously contend that "[t]he

FEIS incorrectly states that the project provides 1.7 acres of open space per 1000 ... residents,"
while the actual amount of open space is 0.59 acres of open space per 1000 residents (Pet.
¶ 299-300). Although RTC 6-6 incorrectly stated a 1.7 acre open space ratio in response to a
comment relating to Battery Park City, this response was separate from — and did not form or

20

The CEQR Technical Manual has been published by New York City to set forth the
principles and methodologies for examining environmental impacts in accordance with "City
Environmental Quality Review," or "CEQR," which is the City's regulations and procedures for
the implementation of SEQRA in New York City. See Landmark West v. Burden, 3 Misc.3d
1102 (Sup. Ct. N.Y. Cty. 2004) (Tolub, J.) ("Compiled by the Mayor's Office of Environmental
Coordination, with the assistance of technical agencies, the CEQR Manual is intended to provide
guidance for city agencies, project sponsors, and the public in the procedures and substance of
the CEQR process"). ESDC routinely follows the CEQR Manual in connection with its projects
in New York City.
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inform — the basis of the analysis and conclusions for the Project, which were clearly, and
correctly, laid out in Chapter 6, "Open Space and Recreational Facilities" (FEIS at 6-1 to 6-29),
which petitioners have not challenged. Moreover, the SEQRA findings made by ESDC were
based on the analysis set forth in the Open Space Chapter of the FEIS, which was done pursuant
to the CEQR methodology taking into account both resident and worker populations, and did not
rely on the information conveyed by the error in the response to comments (SEQRA Findings pp.
27-28).

Accordingly, the error in RTC 6-6 is not material. Petitioners note that "[t]he actual

amount of open space proposed by the Project is about one-fourth the amount of New York
City's goal of 2.5 acres per thousand residents" (Pet. ¶ 302). However, as discussed in the FEIS
(p. 6-5), it is well understood that the City goal of 2.5 acres per 1,000 residents is an ambitious
goal, not a significance threshold for determining whether a potential adverse environmental
impact is so significant that it requires examination in an EIS.
Petitioners also incorrectly claim that "[t]he open space analysis in the FEIS
arbitrarily included the publicly inaccessible traffic island and berms which sit in the middle of
heavily-trafficked Grand Army Plaza" (Pet. ¶ 307). However, Grand Army Plaza is "open space
that is accessible to the public on a constant and regular basis," which is the recognized
definition of open space to be included under CEQR in an analysis of open space. See CEQR
Technical Manual p. 3D-1.

Therefore, Grand Army Plaza was properly included in the

quantitative open space analysis, just as community gardens (which generally are accessible only
to members in possession of keys) are appropriately excluded from the quantitative open space
analysis. To be conservative, two significant regional parks — Fort Greene Park and Prospect
Park — also were excluded from the census of existing open space in quantitative analysis, even
though a significant portion of Fort Greene Park is within one-half mile of the project site and
the entrance to Prospect Park is just over one-half mile from the Project site (FEIS p. 6-11, RTC
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6-1). Inclusion of these two amenities would have significantly increased the open space ratios
within the Project's study area.
Finally, petitioners note that "the FEIS classified as open space land that contains
no grass, few trees and does not allow dogs or people" (Pet. ¶ 308).. Clearly, open space is not
limited to grass fields but includes public plazas and other spaces that are regularly accessible to
the public.

Grand Army Plaza, for example, includes amenities such as trees, landscaping,

seating, a fountain and paths (FEIS p. 6-11, RTC 6-14).
4.

Impact on traffic and mass transit
Petitioners assert that ESDC relied on "flawed analyses of traffic and mass transit

that omit material facts, rel[ied] on false assumptions, and rigidly appl[ied] CEQR methodology
to result in an outcome favoring the Project" (Pet. ¶ 405(d)). This argument is entirely specious.
(a)

Traffic

ESDC's traffic analysis is entirely consistent with the CEQR Technical Manual
methodology, and aspects of the analysis go beyond the requirements set forth therein.
Furthermore, while petitioners attack the comprehensive traffic analyses prepared by ESDC's
traffic engineering consultants and included in the FEIS, petitioners offer no expertise of their
own, but rely solely on their own say-so.

However, "generalized community objections,"

unsupported by "factual evidence, expert or otherwise," are insufficient to counter
comprehensive data that examines a project's impacts, particularly where "there was ample
opportunity for [opponents] to have produced reliable, contrary evidence." WEOK Broadcasting
Corp. v. Planning Board of Town of Lloyd, 79 N.Y.2d 373, 384-85 (1992). "To permit SEQRA
determinations to be based on no more than generalized, speculative comments and opinions of
local residents and other agencies ... would not fulfill SEQRA's mandate that a balance be struck
between social and economic goals and concerns about the environment." Id.
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Petitioners' characterization of the traffic study as "artificially constrained" is
erroneous (Pet. ¶ 310). The FEIS traffic network is an extensive network, extending upwards of
1.2 miles from the project site along principal corridors and encompassing 93 intersections (FEIS
p. 12-5, RTC 12-19).

This network extends well beyond the requirements of the CEQR

Technical Manual, and was reviewed and approved by the New York City Department of
Transportation

(RTC 12-19, RTC 12-25,

and FEIS Appendix C, "Transportation Planning

Assumptions Technical Memorandum").

Additional explanation of the study area and

methodology applied is provided in the FEIS (see
22, RTC 12-25

and RTC 12-36. In particular,

pp. 12-5

RTC 12-36

to

12-7), and in RTC 12-19, RTC 12-

provides a detailed explanation of the

appropriateness of the Highway Capacity Manual methodology utilized in the FEIS, noting that
not only is the methodology consistent with CEQR and therefore useful in providing a consistent
basis for land use and environmental determinations by City agencies, but that it also provides
great sensitivity to changes in delay at individual intersections, making it more likely than other
methodologies to produce conservative results.
Petitioners assert that "ESDC made a rigid and technical application of [CEQR]
Manual methods to measuring background traffic growth" (Pet. ¶ 311). However, a review of
the FEIS demonstrates that ESDC carefully accounted for background growth attributable to 33
discrete, anticipated projects before applying an additional background growth factor across the
entire traffic network to account for smaller and as-of-right development sites and general
background growth for a highly conservative analysis.

A very detailed discussion of the

background assumptions was provided in Appendix C, as well as being summarized in RTC 12-1
and RTC 12-24.
Moreover, petitioners' claim that the FEIS failed to consider the impact of the
Project on critical access points such as the East River Crossings and BQE is false (Pet. IT 31237
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13). A screening analysis was performed on the Brooklyn and Manhattan Bridges, and it was
determined that there would be no significant adverse impacts to traffic flow on the two bridges
(RTC 12-19). The primary routes to and from the four BQE access points were modeled and the
dispersion among these four access points and the north- and south- bound distribution of traffic
from the Project Site were assessed in concluding that a need for major capacity improvements
to the BQE attributable to the Project is not anticipated (FEIS p. 12-9, RTC 12-25).
Petitioners also incorrectly assert that the FEIS failed to consider the impacts of
traffic at Grand Army Plaza (Pet. ¶ 314). The FEIS analyzed all intersections located north of
Grand Army Plaza along Flatbush and Vanderbilt Avenues, as these are the principal connectors
from the regional access corridor to the Project Site {Figure 12-1 and FEIS p. 12-10). Figures
19-5 to 19-11 indicate that there are no unmitigated significant adverse impacts south of St.
Marks Place along these key routes. The anticipated dispersion of traffic with distance from the
Project Site was explicitly discussed in RTC 12-19.
Contrary to petitioners' assertion that the FEIS disregarded public comments
regarding peak traffic hours (Pet. ¶ 315), comments on the selection of the peak hours for
analysis were addressed in RTC 12-21 (RTC 12-21; see also Appendix C, "Transportation
Planning Assumptions Technical Memorandum").

As noted therein, morning and afternoon

commuter peak periods are spread over more than one hour, but traffic impact analyses typically
examine the peak one hour within each period because it represents a reasonable worst case
scenario and fully discloses the significant adverse traffic impacts. Id. As described in the FEIS
(p. 12-8), actual traffic data was collected and formed the basis of the traffic analysis.
With respect to petitioners' challenges to the traffic analysis at the perimeter of
Fort Greene Park (Pet. ¶ 316-18), the FEIS correctly states that "[t]he proposed project would not
result in significant increases in traffic volumes along the streets along the perimeter of Fort
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Greene Park" (RTC 6-18). The data to support this conclusion is presented in FEIS Chapter 12,
"Traffic and Parking," which includes tables demonstrating that intersections closest to Fort
Greene Park, located on Carlton Avenue which is a street much more likely to be in use as a
connector street than those adjacent to the park, only have one significantly impacted movement
at one intersection, which occurs only during the post-game peak hour (Figure 12-1 and Table
12-32).
(b)

Mass transit

Petitioners contend that, "by utilizing a background growth factor of 0.5% per
year in subway ridership included in the 2001 CEQR Technical Manual," the FEIS ignores
"recent data from the past five years that showed growth factors in Brooklyn of almost 2% per
year and even higher trajectories for 2004 and 2005 of almost 3% per year" (Pet. ¶ 320).
However, as discussed in RTC 13-6, responding to a comment citing the same statistics, the
transit analysis not only applied a .5% background growth rate for travel demand, but also
specifically accounted for the demand anticipated to occur from 33 discrete, anticipated projects
(RTC 13-6). These discrete projects comprise approximately 6,281 dwelling units, 5.19 million
square feet of office space, 1.14 million square feet of retail space and 2.43 million square feet of
other space (community facility, academic, hotel, court, etc.) and represents a highly
conservative analysis. Appendix C, "Memorandum: Summary of No Build Sites Considered for
the EIS Transportation Analyses," provides detail on the projects included in the "No Build"
assumptions.
Petitioners contend, without elaboration, that the FEIS "understates the present
conditions of dangerous overcrowding on subway platforms and the likelihood such conditions
will be exacerbated upon Project completion particularly during arena events" (Pet. ¶ 321). The
potential for platform crowding is assessed on pages 13-49, 13-82 and 19-61 of the FEIS as well
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as in RTC 13-9. The MTA/NYCT indicated that providing additional trains to selected lines to
address potential platform crowding at the Atlantic Avenue/Pacific Street subway station
complex in the post-game periods would be operationally feasible (RTC 13-59).
5.

Public costs and community facilities
Petitioners also assert that ESDC failed to consider the "public costs associated

with the Project in connection with the increased demands on community services" (Pet.
¶ 405(e)). They claim that the FEIS should have assessed the impact on the City budget from the
cost to construct and operate a new school, space for which FCRC has agreed to provide within
the Project site (Pet. Mem. p. 71). Petitioners also assert that the FEIS failed to respond to
comments regarding the additional cost of increased fire protection services caused by the
Project. Id.
These allegations are untenable, because SEQRA does not require analysis of the
costs of the Project. "Cost analysis is not an environmental consideration and, therefore is not
required under SEQRA ... and need not be included in [an environmental impact statement]."
Bronx Environmental Health and Justice, Inc. v. New York City Department of Environmental
Protection, 8 Misc.3d 1002 (Sup. Ct. Queens Cty. 2005) (rejecting the proposition that an
environmental impact statement was deficient because it failed to consider the proposed costs to
the city associated with the respondent's selection of a particular location as the preferred site for
a water treatment chemical plant); cf. Valhalla Union Free School District v. Board of
Legislators of the County of Westchester, 183 A.D.2d 771 (2d Dep't 1992) (concluding that a
school district had not suffered any environmental injury for SEQRA purposes where it
challenged the adequacy of an environmental review on the ground that the county had failed to
consider financial burdens resulting from the influx of children to existing schools).

40
KL3 2587664,6

Moreover, the PETS comprehensively examined the potential impacts of the
Project on community facilities, such as public schools, police and fire protection and emergency
health care facilities and determined that, with the exception of public schools, there are no
significant adverse impacts on community facilities (FEIS at S-20-S-23, Chapter 5, "Community
Facilities"). With respect to public schools, because the FEIS concluded that there would be a
projected shortfall of space in elementary and intermediate schools during Phase II of the Project
(FEIS at 5-3), one of the mitigation measures proposed by ESDC was to provide adequate space
for construction and operation of an approximately 100,000 square-foot elementary and
intermediate school in the base of one of the Project's residential buildings (FEIS at 19-2).
FCRC has entered into an agreement with the New York City Department of Education to this
effect.
Contrary to petitioners' assertion that the FEIS "falsely states ... that the Project
would not result in additional demand for fire protection services" (Pet. ¶ 325), the FEIS in fact
acknowledged that the increased population could result in increased demand for police and fire
services (FEIS at 5-6, 5-11), but concluded that there would be no significant adverse impacts on
police protection, fire protection or emergency services as a result of the proposed Project (FEIS
at 5-2, 5-8, 5-12). Typical CEQR analysis only assesses the impact of direct displacement of
police or fire stations, but in this case further assessments were made with respect to the
provision of services and response times in response to public comments on the draft scope and
based on those assessments it was concluded that there would be no significant adverse impacts
on police and fire services. These assessments are discussed in detail in the FEIS (see pp. 5-6 to
5-9 and 5-10 to 5-12) and in RTCs 5-11 through 5-17.
The potential effect of the Project on response times was also assessed, and it was
found that there would not be a significant adverse impact on FDNY response times.
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As

discussed in the PETS (p. 5-11), the closing of local streets and traffic congestion concerns are
ameliorated by the location of the project site immediately adjacent to three of the borough's
major thoroughfares and service to surrounding areas is from FDNY facilities that have a broad
geographic distribution, including seven firehouses, and a special operations facility (one squad
company), and one emergency response unit. The manner in which emergency vehicles are
stationed throughout service areas at key intersections, the recent improvements in response
times borough and citywide and recent technological advancements utilized by the FDNY and
emergency services to continue to improve response times were also considered in the
assessment (RTC 5-16).
Petitioners contend that "FDNY actually stated that proposed street closures
would effect response times and that the additional population may require additional resources"
(Pet. 1 326). Appendix A to the FEIS includes a letter dated March 2, 2006 from FDNY's Chief
of Operations, Salvatore J. Cassano, as well as minutes of a community meeting held under the
auspices of the Brooklyn Borough President on November 29, 2005, to discuss community
service issues related to the project.

Both the letter and the comments of the FDNY

representatives indicated that the emergency response agencies routinely evaluate their staffing
and resource needs to adapt for changes in population, new development, as well as roadway
changes. The letter from Chief Cassano dated March 2, 2006 does not contradict the analysis or
conclusions contained in the FEIS.
With respect to demand on services, representatives of the FDNY and the NYPD
stated at the community meeting that any necessary adjustments to emergency routes, staffing
and resources would be made in accordance with standard operating procedure of the emergency
service agencies. Chief Cassano's statement that "the proposed increase in population density
may require the FDNY to add new resources to adequately serve this area" is consistent with the
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FEIS disclosure of the potential for increased demand.

The FEIS states that FDNY "would

continue to monitor and evaluate its fire and medical protection capabilities, and services in the
study area would continue to be provided as per established standard FDNY operating
procedures" (FEIS at 5-11).
With respect to response times, the representatives of FDNY at the community
meeting noted that response times have remained virtually the same since the closing of nearby
firehouses and that response times are not expected to be an issue with the Project. The letter
from Chief Cassano notes that the proposed street closures will affect the routes taken by and the
response time of FDNY personnel. Chief Cassano does not assert that the impact would be
significant and requests that FDNY be informed of changes in the roadways so that it can plan
and respond accordingly. The FEIS assesses the permanent street closures (see pp. 5-10 to 5-11)
and the geographic distribution of fire facilities as well as FDNY ability to respond to real time
information, which has been increased by their new Automatic Vehicle Location System, in
determining that there would be no significant adverse impact.
Petitioners allege that "[tjhe FEIS falsely claims that New York Police
Department (NYPD) determined that the Project, including the arena, would not require
additional police resources or result in additional costs" (Pet. ¶ 327). Petitioners' statement is
incorrect. As noted above, the FEIS acknowledges the potential increase in demand from the
proposed project. NYPD indicated that the allocation of staff is assessed regularly on a citywide
basis based on calls for service, demographics and crime conditions, and that with respect to the
arena, it would use its procedures for large venues, and thus would not detract from local
precincts (FEIS at 5-6 to 5-9; RTC 5-12 and 5-13). In addition response times were assessed and
no significant adverse impacts are anticipated. The Project site is located at the intersection of
four police precincts -- a factor relevant to both response times and the ability to adjust for
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increased demand. The headquarters have a broad geographic distribution and servicing their
respective coverage areas may not require traversing the Project site. Additionally, the police
have an ability to maneuver through and around congested areas, are not bound by standard
traffic controls and have demonstrated improved response times both citywide and borough-wide
(FEIS at 5-7; RTC 5-11).
6.

Impact of traffic on emergency vehicles
Petitioners also allege that ESDC failed to consider the impact of increased traffic

on emergency vehicles (Pet.

If

405(f)), and specifically claim that the FEIS does not contain "any

meaningful discussion of the added traffic generated by the Project and its impact on response
times for emergency vehicles" (Pet. ¶ 329), and does not explain "how emergency vehicles are
not affected by gridlock conditions that will be exacerbated by the Project" (Pet. ¶ 330).
Contrary to petitioners' assertions, emergency services are meaningfully assessed
in conjunction with FDNY services (FEIS pp. 5-2 and 5-10 to 5-12). As noted therein, concerns
related to the closing of local streets and traffic congestion are ameliorated by the location of the
project site immediately adjacent to three of the borough's major thoroughfares and service to
surrounding areas is from FDNY facilities that have a broad geographic distribution, including
seven firehouses, and a special operations facility (one squad company), and one emergency
response unit. The manner in which emergency vehicles are stationed throughout service areas
at key intersections, the recent improvements in response times borough and citywide and recent
technological advancements utilized by the FDNY and emergency services to continue to
improve response times were also considered in the assessment (RTC 5-16). The FEIS also
notes that emergency service vehicles have the ability to maneuver through and around
congested areas and are not bound by standard traffic controls.
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7.

Impact of shadows and night lighting on gardens
Contrary to petitioners' assertion that ESDC understated "the impact of shadows

created by the Project on open spaces and community gardens" (Pet. ¶ 405(g)), the FEIS
included a detailed shadow analysis of the Project on the surrounding area, and accurately
reflected the impacts on sensitive receptors, including open spaces and community gardens.
The diagram referred to in the petition (Pet. ¶ 332), purportedly showing the
"shadows" over approximately one-third of Fort Greene Park, is misinterpreted by petitioners.
This diagram (Figure 9-la) is not a depiction of the Project's actual shadows, but instead reflects
an initial screening that uses a maximum shadow-length factor (i.e., 4.3 multiplied by the
maximum height of the buildings in the Project) to produce a radius within which all sunsensitive historic resources and open spaces would be examined in detail to ascertain incremental
increases in shadow when the actual shadows of the Project are simulated by computer (FEIS p.
9-5). As fully described in the FEIS, the actual shadow lengths revealed by that study do not
extend far enough to even reach Fort Greene Park (FEIS p. 9-5, RTC 9-9). Thus, Fort Greene
Park is not anticipated to receive a.rLy incremental shadow from the Project, which is clearly and
accurately depicted in the FEIS's Figure 9-lb.
The incremental shadows that will fall on the Brooklyn Bear's Community
Garden are fully disclosed in the FEIS. A text explanation of the extent and duration is provided
(see pp. 9-10 to 9-13 and 9-20). A table (see Table 9-3) and extensive figures (see Figures 9-24
to 9-43) illustrate the shadow increments during different times of the day for each of the four
analysis days.

Based on this detailed analysis, it was concluded that there would not be a

significant adverse impact on the Brooklyn Bear's Community Garden (see also RTC 9-18). For

45
KL3 2587664.6

well over 6 hours of each day during the growing season, the Project does not cast incremental
shadows on the Brooklyn Bear's Community Garden (see Table 9-3). 21
8.

Impact of wind and construction-related air pollution
Petitioners allege that ESDC understated "the impact of wind and construction-

related air pollution on the quality of life in the immediate surrounding area" (Pet. ¶ 405(h)). In
response to comments, ESDC commissioned a wind study by experts in the field

and

took a hard

look at the data produced (RTC G-8). This analysis included data points within the Project's
open space and it was determined that proposed Project would not result in a significant adverse
impact with respect to wind conditions in or around the project site.
Moreover, a thorough study of local air quality is included in Chapter 17,
"Construction Impacts" (pp. 17-59 to 17-74). Extensive air quality measures were incorporated
into the proposed project, including diesel equipment reduction, use of ultra-low sulfur diesel
fuel and a commitment to best available tail pipe reduction technologies. "This program to
reduce air pollution emissions from construction exceeds that of any large-scale private
construction project in New York City to date" (p. S-41).

Because of the developer's

commitment to this extensive program, no significant air quality impacts are expected during the
construction period. Moreover, Chapter 18, "Public Health," assesses the public health impact of
the project both during construction and once the project is in operation, including asthma.

21

The Community Garden was not included in the FEIS's quantitative analysis of open
space to avoid distortion. Exclusion of the Brooklyn Bear's Community Garden in that
quantitative analysis was proper, because to include this garden in the calculation of existing
open space would have misleadingly minimized the appearance of the Project's potentially
adverse impact on open space.
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9.

Noise levels
Petitioners allege that ESDC "accept[ed] excessive noise levels without exploring

alternatives that would minimize their impact" (Pet. ¶ 405(i)).

Given the Project's location

which is adjacent to a major thoroughfare (Atlantic Avenue), and the safety and operational
needs of open space, it was determined that there were no feasible means to reduce the noise
levels to "acceptable levels," as that term is defined in CEQR methodology (RTC 15-28).
As shown by measurements at Receptor 7, located on the north frontage of
Atlantic Avenue, the existing noise levels along Atlantic Avenue are above 72 dBA.

The

Project, however, will shield the open space from some noise by locating the buildings along
Atlantic Avenue with long stretches of street walls. Noise impacts in the new open space would
not be substantially mitigated by a reduction in density. By comparing the anticipated noise
level of the proposed open space to existing urban parks of similar character and activity as part
of the environmental assessment, the FEIS provides a useful mechanism for translating the
technical analysis into an a concept that can be related to real world experiences (FEIS p. 15-20).
It is worth noting that although it is typical to call out anything greater than 55 dBA level of
noise as an impact when analyzing a new open space, the CEQR Manual actually indicates that
the 55 dBA threshold was set for outdoor areas requiring serenity and quiet, examples of which
are "grounds for ambulatory hospital patients and patients and residents of sanitariums and old
age homes" (see CEQR Technical Manual at 3R-19; FEIS Table 15-4), rather than distinguishing
a standard for a busy urban atmosphere. The presence of Atlantic Avenue adjacent to the Project
should not preclude the provision of open space on the Project site.
With respect to petitioners claim that "[t]he FEIS does not include any projections
of the noise impact of the Project's HVAC systems" (Pet. ¶ 341), the FEIS stated that HVAC
systems would and must be designed to comply with the NYC Noise Code and, as was disclosed
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in Chapter 15, "Noise," the systems would be required to be designed so as not to result in

significant increases in noise either alone or cumulatively with other project noise sources.
Accordingly, there is no significant adverse impact (RTC 15-9).

22

VIII.
THE FEIS ADEQUATELY CONSIDERS THE
REASONABLE ALTERNATIVES TO THE PROJECT
In their eighth cause of action (Pet. IT 409-413), petitioners allege that "ESDC
failed to adequately consider alternatives, including the `no action' option, the Extell Plan,
Coney Island as a site for the arena, and a development limited to the Vanderbilt Yards" (Pet.

1 410).

However, a review of the FEIS reveals that each of these alternatives was fully

considered.
The purpose of analyzing alternatives is to provide "a description and evaluation
of the range of reasonable alternatives to the action that are feasible, considering the objectives
and capabilities of the project sponsor." 6 NYCRR § 617.9(b)(5)(v).

The goals and objectives

of the Project were clearly laid out in the Project Description. ESDC is seeking to achieve a
In a single paragraph in their memorandum (p. 76), but nowhere in the petition,
petitioners raise several areas of environmental concern that they claim ESDC did not adequately
analyze. These arguments are entirely without merit, as the record shows that ESDC took a
"hard look" at each of these areas. For example, petitioners claim that the Project will create
significant secondary displacement of residents and businesses. However, on the basis of
various considerations that the FEIS examined and articulated in comprehensive detail (FEIS pp.
4-49 to 4-60), the FEIS concluded that, notwithstanding the initial identification of 2,929
households that in theory were potentially "at risk," the project in fact "would not result in
significant adverse indirect residential displacement impact" (FEIS pp. 4-3 and 4-60) (emphasis
added). Petitioners also claim that ESDC failed to take a "hard look" at the significant amount of
solid waste that the Project would generate. To the contrary, the FEIS devoted an entire chapter
to analyzing the Project's potential demands on infrastructure, including solid waste management
(Chapter 11, "Infrastructure"). The FEIS examined existing solid waste management services at
the Project site and determined future solid waste demands from the Project using typical solid
waste generation rates for the proposed uses of the Project. After doing so, the FEIS concluded
that there would be no significant adverse impacts on residential or commercial solid waste
collection or disposal (FEIS p. 11-26).
22
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number of goals with the Project, including economic benefits, the creation of a substantial
amount of housing, the elimination of blight and infrastructure improvements (FEIS pp. 1-2 to 14; RTC 22). A range of alternative sites, including Coney Island, were assessed in the Project
Description and were demonstrated not to be feasible or not to meet the goals and objectives of
the project and thus not to be reasonable alternatives (FEIS pp. 1-10 to 1-13).
As was discussed in the FEIS, "experience has ... shown that arenas and other
sports facilities thrive in combination with a strong mix of commercial and residential land uses
(RTCs 1-37 and 3-5; FEIS pp. 3-35 to 3-36). The goals and objectives of the Project, as noted
above, are substantial and the Project brings together elements to meet those goals through a
transit oriented, mixed use development, in a manner that experience has shown to work
successfully. As discussed supra, the collocation of these synergistic uses does not exist and is
not possible at the remaining Coney Island parcels.
A "No Action" alternative is required by SEQRA, and RTC 20-15 and 20-16
explain why the selected methodology actually was conservative.

Alternative developments

requiring their own discretionary actions would not reflect an appropriate no action alternative.
The FEIS acknowledges that the more intact buildings would be reoccupied, but correctly notes
that as-of-right development would be limited by the predominance of low-density
manufacturing zoning — which does not permit residential use -- and the blighting influence of
the rail yard.
Contrary to the petitioners' assertion (Pet. ¶ 355), the Reduced Density-No Arena
Alternative (comprised of development solely over the rail yard, and derived from Extell's
proposal) was given a thorough analysis, including analysis of each area of impact analysis (i.e.,
land use, zoning and public policy, socioeconomic conditions, community facilities, open space
and recreational facilities, cultural resources, urban design and visual resources, shadows,
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hazardous materials, infrastructure, traffic and parking, transit and pedestrians, air quality, noise,
neighborhood character, construction impacts and public health) (FEIS pp. 20-18 to 2049). For
example, a quantitative traffic analysis was performed to identify traffic impacts of the
alternative.

First the relevant analysis was completed and then the impacts were compared to

the Project's impacts to allow for an assessment of the merits and tradeoffs of each in
relationship to the goals and objectives of the Project. It is acknowledged that, generally, there
would be fewer environmental impacts with this alternative than with the Project, but that there
would also be fewer benefits. As a summary, portions of the site would remain blighted; the
economic benefits to the City and State would be reduced; there would not be an on-site
detention/retention system for stormwater management; there would not be a new subway
entrance or pedestrian linkages through the site; and it would reduce LIRR yard operations (FEIS
p. 20-49).
Petitioners' claim the "Extell Plan" alternative was not adequately considered is
false. The "Extell Plan" alternative was the basis on which the "Reduced Density — No Arena
Alternative" was based. As noted supra, a comprehensive analysis and thorough assessment was
made in each area of environmental inquiry.
IX.
ESDC ADEQUATELY RESPONDED TO PUBLIC COMMENTS
Petitioners' ninth cause of action asserts that ESDC failed to adequately respond
to public comments submitted on the DEIS (Pet. ¶¶ 414-416). This cause of action is completely
without merit. In the FEIS, ESDC responded to over 200 oral comments and over 1,800 written
comments. The FEIS's responses to the comments is 555 pages in length.
The notion that these exhaustive responses are unreasonable or legally inadequate
is, quite simply, preposterous.
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X.
ESDC FULLY AND ADEQUATELY COMPLIED
WITHSEQRA'S PROCEDURAL OBLIGATIONS
Petitioners' tenth cause of action (Pet. ¶¶ 417-422) asserts that ESDC failed to
comply with SEQRA's procedural requirements by, among other things, failing to engage the
public in the environmental review process, rushing the completion of the FEIS, and
manipulating the process "to suit its own purposes" (Pet. ¶ 420). These allegations are equally
absurd.
The record demonstrates that ESDC strictly complied with all of the procedural
obligations of SEQRA. ESDC involved the public in the environmental review at all times by
holding a public scoping meeting, holding an extensive public hearing on the DEIS, as well as
two community forums. ESDC responded to over 2,000 comments, both oral and written, from
the public.

All of the time period requirements of SEQRA were complied with, and the

suggestion that ESDC purposefully rushed or manipulated the process only reflects petitioners'
disappointment with the final outcome, which, however, the courts may not second-guess.
FCRC also respectfully refers the Court to the showings made by ESDC in
response to this point.
XL
THE MTA COMPLIED IN FULL WITH ITS
OBLIGATIONS UNDER SEQRA
Petitioners' eleventh cause of action (Pet. ¶¶ 423-429) asserts that the MTA failed
to comply with SEQRA. This assertion is without merit, as the record unequivocally shows that
the MTA complied with all of its obligations under SEQRA.
Petitioners claim that the MTA improperly delegated its SEQRA obligations to its
staff and another agency (Pet. ¶ 428), but this claim is erroneous. The MTA was an "involved
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agency" under SEQRA, meaning that it had discretion to fund, approve or undertake an action (6
NYCRR § 617.2(s)).

As such, it participated fully in the SEQRA process.

The MTA's

submissions to this Court show that it assisted in the preparation of, and reviewed numerous
preliminary drafts of, the draft and final scoping documents, the DEIS and the FEIS, and that its
representatives attended the public hearing on the DEIS and one of the community forums. The
MTA's papers also show that it worked closely with ESDC, its consultants and lawyers, to
become fully familiar with the Project's potential environmental impacts, and to provide its
particular expertise with regard to environmental review in the areas of transit and transportation.
Petitioners assert that the MTA did not make its own SEQRA findings, and
improperly relied on a summary of the environmental findings (Pet. ¶¶ 425-427). The record
shows that MTA's Executive Director provided the entire FEIS (7,500 pages) and the proposed
MTA SEQRA findings statement (91 pages) to the MTA's board members, and also provided
the board with a "staff summary" discussing the proposed SEQRA findings statement and a
"Summary of MTA Environmental Findings for Atlantic Yards Arena and Redevelopment
Project," which was appropriate given the length of the FEIS and the proposed findings
statement.

As required by SEQRA (6 NYCRR § 617.11(c), (d)), the MTA weighed and

balanced the Project's environmental impacts and benefits, compared the alternatives studied in
the FEIS, and made findings that the requirements of SEQRA were met, that the Project avoids
or minimizes adverse environmental impacts to the maximum extent practicable, and that
mitigation measures were incorporated to the maximum extent practicable.
Thereafter, the full MTA board acted properly in unanimously approving and
adopting the SEQRA findings statement, and authorizing the MTA's Chairman and Executive
Director to proceed with MTA's portion of the Project. FCRC respectfully refers the Court to
the MTA's papers for a more comprehensive discussion of the MTA's compliance with SEQRA.
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Conclusion
For the foregoing reasons and those set forth in the opposing memoranda of law
of the ESDC, MTA and PACB, the Court should deny petitioners' motion for a preliminary
injunction and deny the petition.
Dated: New York, NY
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